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SECURITIES ACT OF 1933 
Release No. 6153/November 26, 1979 


In the Matter of 


BELL, BOYD, LLOYD, HADDAD & BURNS 
RETIREMENT PLAN 

135 South LaSalle Street 

Chicago, IL 60603 


(18-62) 


ORDER PURSUANT TO SECTION 3(a)(2) OF THE 
SECURITIES ACT OF 1933 EXEMPTING FROM THE 
PROVISIONS OF SECTION 5 OF THE ACT INTER- 
ESTS OR PARTICIPATION IN THE BELL, BOYD, 
LLOYD, HADDAD & BURNS RETIREMENT PLAN 


Bell, Boyd, Lloyd, Haddad & Burns, a law firm 
organized as a partnership under Illinois law, filed 
an application on August 21, 1979 for an exemption 
from the registration requirements of the Securities 
Act of 1933 (‘Act’) for interests or participations 
issued in connection with the Bell, Boyd, Lloyd, 
Haddad & Burns Retirement Plan (‘‘Plan’”’). 


On October 29, 1979, a notice was issued (Securi- 
ties Act Release No. 6141) of the filing of the appli- 
cation. The notice gave interested persons an 
opportunity to request a hearing and stated that an 
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order disposing of the application would be issued 
as of course unless a hearing should be ordered. No 
request for a hearing has been filed, and the Com- 
mission has not ordered a hearing. 


The matter has been considered and it is found that 
the granting of the application is appropriate in the 
public interest and consistent with the protection of 
investors and the purposes fairly intended by the 
policy and provisions of the Act. Accordingly, 


IT IS ORDERED, pursuant to Section 3(a)(2) of the 
Act, that interests or participations issued in con- 
nection with the Plan shall not be subject to the 
requirements of Section 5 of the Act, effective 
forthwith. 


For the Commission, by the Division of Investment 
Management, pursuant to deiegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES ACT OF 1933 
Release No. 6154/November 27, 1979 


In the Matter of 


SQUIRE, SANDERS & DEMPSEY RETIRE- 
MENT PLAN FOR PARTNERS 

1800 Union Commerce Building 

Cleveland, OH 44115 


(18-63) 


ORDER PURSUANT TO SECTION 3(a)(2) OF THE 
SECURITIES ACT OF 1933 EXEMPTING FROM THE 
PROVISIONS OF SECTION 5 OF THE ACT INTER- 
ESTS OR PARTICIPATIONS IN THE SQUIRE, SAND- 
ERS & DEMPSEY RETIREMENT PLAN FOR 
PARTNERS 


Squire, Sanders & Dempsey, a law firm organized 
as a partnership under Ohio law, filed an application 
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on Setember 13, 1979 for an exemption from the 
registration requirements of the Securities Act of 
1933 (‘‘Act’’) for interests or participations issued in 
connection with the Squire, Sanders & Dempsey 
Retirement Plan for partners (‘‘Plan’”’). 


On October 31, 1979, a notice was issued (Securi- 
ties Act Release No. 6142) of the filing of the appli- 
cation. The notice gave interested persons an 
opportunity to request a hearing and stated that an 
order disposing of the application would be issued 
as of course unless a hearing should be ordered. No 
request for a hearing has been filed, and the Com- 
mission has not ordered a hearing. 


The matter has been considered and it is found that 
the granting of the application is appropriate in the 
public interest and consistent with the protection of 
investors and the purposes fairly intended by the 
policy and provisions of the Act. Accordingly, 


IT IS ORDERED, pursuant to Section 3(a)(2) of the 
Act, that interests or participations issued in con- 
nection with the Plan shall not be subject to the 
requirements of Section 5 of the Act, effective 
forthwith. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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SECURITIES ACT OF 1933 
Release No. 6155/November 28, 1979 


In the Matter of 


SCHWARTZ, REMSEN, SHAPIRO & KELM 
TARGET BENEFIT RETIREMENT PLAN 
250 East Broad Street 

Columbus, Ohio 43215 


(18-60) 


ORDER PURSUANT TO SECTION 3(a)(2) OF THE 
SECURITIES ACT OF 1933 EXEMPTING FROM THE 
PROVISIONS OF SECTION 5 OF THE ACT INTER- 
ESTS OR PARTICIPATIONS IN THE SCHWARTZ, 
REMSEN, SHAPIRO & KELM TARGET BENEFIT 
RETIREMENT PLAN 


SCHWARTZ, REMSEN, SHAPIRO & KELM, a law 
firm organized as a partnership under Ohio law, 
filed an application on July 25, 1979 for an exemp- 
tion from the registration requirements of the 
Securities Act of 1933 (‘‘Act’’) for interests or par- 
ticipations issued in connection with the Schwartz, 
Remsen, Shapiro & Kelm Target Benefit Plan 
(‘Plan’). 


On November 2, 1979, a notice was issued (Securi- 
ties Act Release No. 6143) of the filing of the appli- 
cation. The notice gave interested persons an 
opportunity to request a hearing and stated that an 
order disposing of the application would be issued 
as of course unless a hearing should be ordered. No 
request for a hearing has been filed, and the Com- 
mission has not ordered a hearing. 


The matter has been considered and it is found that 
the granting of the application is appropriate in the 
public interest and consistent with the protection of 
investors and the purposes fairly intended by the 
policy and provisions of the Act. Accordingly, 


IT IS ORDERED, pursuant to Section 3(a)(2) of the 
Act, that interests or participations issued in con- 
nection with the Plan shall not be subject to the 
requirements of Section 5 of the Act, effective 
forthwith. 


SEC DOCKET/1049 





For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES ACT OF 1933 
Release No. 6156/November 29, 1979 


SHORT FORM FOR REGISTRATION OF 
SECURITIES FOR RIGHTS OFFERINGS 


ACTION: Final rules. 


SUMMARY: The Commission is adopting amend- 
ments which revise the short form for the registra- 
tion of securities to expand its usage by certain 
foreign private issuers for certain rights offerings to 
security holders. 


EFFECTIVE DATE: Thirty days after publication in 
the FEDERAL REGISTER. 


FOR FURTHER INFORMATION CONTACT: Carl T. 
Bodolus or Ronald Adee, Office of International Cor- 
porate Finance, Division of Corporation Finance, 
Securities and Exchange Commission, 500 N. 
Capitol Street, Washington, D.C. 20549, (202/272- 
3246) or (202/272-3250). 


SUPPLEMENTARY INFORMATION: The Commis- 
sion announces amendments to Form S-16[17 CFR 
239.27], a form for the registration of certain securi- 
ties under the Securities Act of 1933 (the ‘‘Securi- 
ties Act’’)[15 U.S.C. 77a et seq., as amended by Pub. 
L. No. 94-29 (June 4, 1975)]. The amendments 
extend the availability of the Form S-16 for use in 
rights offerings to security holders by certain for- 
eign private issuers. 


DISCUSSION 
These amendments were published for comment in 


Securities Act Release No. 33-5879 (November 2, 
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1977) (42 FR 58677, November 10, 1977) in con- 
junction with Form 20-F, the proposed integrated 
registration statement and annual reporting form 
for certain foreign private issuers under the Securi- 
ties Exchange Act of 1934 (the “Exchange Act’’)[15 
U.S.C. 78a, et seq., as amended by Pub. L. No. 94-29 


_ (June 4, 1975)].' The subject proposals were made 


conditional on the adoption of that proposed form.2 
The proposals were premised upon the concept that 
the foreign issuer’s annual report would be compar- 
able in form and content to an annual report filed by 
a domestic issuer on Form 10-K [17 CFR 249.310]. 
In a con-current release,? the Commission is 
announcing the adoption of new Form 20-F. The 
disclosure requirements therein have been reduced 
somewhat from those proposed. Nevertheless, the 
Commission has determined to adopt the proposals 
to amend Form S-16 substantially as proposed as 
an initial step in the resolution of the problems 
associated with exclusion of United States 
associated with exclusion of United States invest- 
ors from direct participation in unregistered rights 
offerings by foreign issuers. Although no commen- 
tators objected to the proposals, several questioned 
tantamount to preparing a Form S-1 annually which 
is more frequent than rights offerings. The reduced 
requirements of the Form 20-F should aleviate this 
concern. Under the amendments adopted today, 
Form S-16 will be available for registration by cer- 


tain foreign issuers of securities to be offered upon 
the exercise of outstanding rights granted on a pro 
rata basis to existing holders by the issuer of the 
securities underlying the rights. 


Except as discussed below, issuers using Form S- 
16 for rights offerings would continue to be required 
to satisfy the eligibility conditions for the use of 
Form S-7 (17 CFR 236.26). Four of these conditions 
are generally that issuers (1) be organized in the 
United States, (2) have their principal business 
operations in the United States, (3) if foreign, file the 
same reports under the Exchange Act as domestic 
issuers and (4) if a Section 15(d) reporting company, 
have furnished to security holders a report contain- 





‘Exchange Act Release No. 34-14128 (November 2, 
1977) (42 FR 58684, November 10, 1977). 


2Contemporary proposals to extend the use of Form 
S-16 for rights offerings by domestic and North 
American foreign issuers which otherwise satisfy 
the eligibility conditions to its use were adopted 
previously. Securities Act Release No. 33-5923 
(April 11, 1978) (43 FR 16672, April 19, 1978). 


3Exchange Act Release No. 34-16371. 


Volume 18, No. 17, December 11, 1979 





ing the information called for in Rule 14a-3(b) [17 
CFR 240.14a-3(b)] and Part Il of Form 10-K. In order 
to enable foreign private issuers to use Form S-16 
for rights offerings, the amendments adopted today 
exempt such issuers from these conditions* and 
require their compliance with either of two alterna- 
tive conditions. The first is that the issuer shall have 
furnished or will furnish with the prospectus, to all 
its security holders who are residents of the United 
States, including those holding under American 
Depository Receipts or similar arrangements, a 
copy of the issuer's latest annual report to security 
holders, if in the English language. As a part of this 
condition, the issuer must also undertake either in 
the annual report to security holders or in the pros- 
pectus, that upon the written request of any such 
United States holder, the holder will be sent a copy 
of the issuer's latest annual report filed with the 
Commission under the Exchange Act on new Form 
20-F. It is understood that this provision would 
impose an obligation on the issuer to take approp- 
riate steps to assure that the disclosure documents 
would be transmitted to the beneficial owners when 
the securities are held by nominees or depositories. 
As an alternative to the foregoing condition, the 
issuer might simply furnish with the prospectus a 
copy of its latest annual report filed with the Com- 
mission of Form 20-F. 


EFFECTIVE DATE: The amendments contained in 
this release shall be effective thirty days after publi- 
cation in the FEDERAL REGISTER. Eligible foreign 
issuers may then use Form S-16 for rights offerings 
as soon as they file an annual report on Form 20-F 
which may be filed prior to the time it would other- 
wise be required. 


TEXT OF THE AMENDMENTS 


17 CFR 239.27 is amended to read as follows: 


§239.27 Form S-16 for registration under the 
Securities Act of 1933 of securities of certain 
issuers offered pursuant to certain types of 
transactions. 





4These conditions will not be waived, however, in 
connection with the use of Form S-16 for other 
primary offerings, including the sale of any securi- 
ties not taken down by existing security holders in 
rights offerings. 
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A. Rule as to use of Form S-16 


* * * * 


3. Rights Offerings. Securities to be offered upon 
the exercise of outstanding rights granted by the 
issuer of the securities to be offered, provided such 
rights are granted on a pro rata basis to all existing 
securityholders of the class of securities to which 
the rights attach. A foreign private issuer (as 
defined in Rule 3b-4(c) of the Exchange Act, 17 CFR 
240.3b-4(c)) which satisfies all of the provisions of 
the Rule as to Use of Form S-7, except the provi- 
sions in General Instruction A(a) of Form S-7 relat- 
ing to incorporation and principal business and the 
filing with the Commission of the same type of 
reports filed by domestic issuers and the provision 
in General Instruction A(b)(3), may register rights 
offerings in this form, provided such foreign issuer: 


(i) Furnished previously or furnishes with the 
prospectus to all its securityholders resident of the 
United States, including those holding under Amer- 
ican Depositary Receipts or similar arrangements, 
copies of its latest annual report to securityholders, 
if in the English language, and such annual report to 
security holders or the prospectus contains the 
issuer's undertaking to send promptly to any such 
United States holder, upon written request, a copy 
of the issuer’s latest annual report filed with the 
Commission under the Exchange Act on Form 20-F; 
or 


(ii) Furnishes with the prospectus a copy of its 
latest annual report filed with the Commission 
under the Exchange Act on Form 20-F. 


* * * * * 


(Secs. 6, 7, 10, 19(a), 48 Stat. 78, 81, 85; secs. 205, 
209, 48 Stat. 906, 908; sec. 8, 68 Stat. 658; sec. 1, 
79 Stat. 1051; 15 U.S.C. 77f, 77g, 77j, 77s(a).) 


STATUTORY AUTHORITY: The foregoing action is 
taken pursuant to the Securities Act of 1933, partic- 
ularly sections 6, 7, 10 and 19(a) thereof. 


By the Commission. 


George A. Fitzsimmons 
Secretary 
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SECURITIES ACT OF 1933 
Release No. 6157/November 29, 1979 


INTERPRETIVE GUIDELINE 
ACTION: Publication of an interpretive guideline. 


SUMMARY: The Commission publishes an inter- 
pretive guideline for the disclosure of management 
remuneration by certain foreign private issuers. 
Although domestic issuers are generally required to 
disclose the total remuneration and other benefits 
paid to or accrued for certain of the highest paid 
directors and officers, the staff has not objected to 
the disclosure of such information on an aggregate 
group basis by certain foreign issuers. This guide- 
line publishes that interpretation. 


EFFECTIVE DATE: Thirty days after publication in 
the FEDERAL REGISTER. 


FOR FURTHER INFORMATION CONTACT: Carl T. 
Bodolus or Ronald Adee, Office of International Cor- 
porate Finance, Division of Corporation Finance, 
Securities and Exchange Commission, 500 North 
Capitol Street, Washington, D.C. 20549, (202/272- 
3246) or (202/272-3250). 


SUPPLEMENTARY INFORMATION: The Commis- 
sion today authorized the publication of Guide 63, 
“Disclosure Relating to Management Remunera- 
tion By Certain Foreign Private Issuers,” of the 
Guides For the Preparation and Filing of Registra- 
tion Statements Under The Securities Act of 1933 
(15 U.S.C. 77a et seq., as amended by Pub. L. No. 
94-29 (June 4, 1975)) (the ‘Securities Act”). In a 
separate release under the Securities Exchange Act 
of 1934 (15 U.S.C. 78a et seq., as amended by Pub. 
L. No. 94-29 (June 4, 1975)) (the ‘‘Exchange Act’’), 
Release No. 34-16371, also published today, the 
Commission adopted Form 20-F, an integrated reg- 
istration and annual report form authorized for use 
by certain foreign private issuers. Guide 63 is con- 
sistent with the provisions of Form 20-F pertaining 
to disclosure of management remuneration. 


In Securities Act Release No. 33-5880 (November 
2, 1977) (42 FR 58676, November 10, 1977), the 
Commission published for comment a proposed 
Guide 63 that would have required the identity of 
each director and the three highest paid officers and 
the total dollar amount of direct remuneration and 
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related benefits paid or accrued for that named 
group in the aggregate. That proposal is not 
included in Guide 63 published today. Guide 63, like 
all existing guidelines for preparing Securities Act 
registration statements, is not a Commission rule 
nor does it bear the Commission's official approval. 
Rather, it represents the policies and practices that 
are followed by the Division of Corporation Finance 
in administering the disclosure requirements of the 
Securities Act. 


DISCUSSION 


Historically, certain disclosure accommodations 
have been made under both the Securities Act and 
the Exchange Act for certain foreign private 
issuers.' One of these accommodations is in the 
area of management remuneration where aggrega- 
tions for the entire officer-director group in lieu of 
disclosures relating to individuals have been per- 
mitted.2, Such individual management remunera- 
tion disclosures are not generally required in 
foreign countries. Prior Forms 20 and 20-K and the 
new Form 20-F specifically provide this accommo- 
dation. Unlike registration and reporting forms 
adopted under the Exchange Act, no special forms 
have been adopted under the Securities Act for 
foreign private issuers. Notwithstanding the 
absence of any specific accommodation provision in 
the registration statement forms under the Securi- 
ties Act, the staff historically has followed the speci- 
fied requirements in Forms 20 and 20-K with 
respect to disclosures of management remunera- 
tion in registration statements filed under the 
Securities Act and has not objected to group man- 
agement remuneration information where individ- 
ual management remuneration information is not 





‘Historically, Canadian and other North American 
private issuers have been treated, generally, the 
same as domestic issuers for the purposes of regis- 
tration and reporting under both Acts. The primary 
exception is in connection with registration pursu- 
ant to Sectoin 12(g) of the Exchange Act and subse- 
quent reporting under Section 13(a) of that Act 
where Canadian and other North American foreign 
private issuers generally are treated similarly to 
other foreign private issuers. This distinction will be 
continued in the proposed guide. 


2For example, Item 4(a) of Regulation S-K (17 CFR 
229.20) requires disclosure of the identity of and 
the amounts paid to the five highest paid directors 
and officers whose total remuneration exceeds 
$50,000. 
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required by, or otherwise made in, the applicable 
foreign jurisdictions. 


In Exchange Act Release No. 34-14128 (November 
2, 1977) (42 FR 58684, November 10, 1977) pro- 
posing Form 20-F, the Commission proposed to 
modify the historical accommodations by requiring 
the identification by name of the three highest paid 
directors and officers and the aggregate remunera- 
tion paid to them. Guide 63, proposed in Securities 
Act Release No. 33-5880 (November 2, 1977), was 
consistent with the proposed Form 20-F. However, 
as explained in Exchange Act Release No. 34- 
16371, the Commission has decided to retain the 
traditional accommodations to certain foreign 
issuers concerning their disclosure of management 
remuneration. Accordingly, the final version of 
Guide 63 conforms to the requirements of the 
adopted Form 20-F. 


Guide 63 permits disclosure of only the aggregate 
remuneration and related benefits paid to or 
accrued for all directors and officers as a group 
unless foreign law or regulations require such dis- 
closure on an individual basis. 


TEXT OF THE GUIDE 


Guide 63. Disclosures Relating To Management 
Remuneration By Certain Foreign Private Issuers 


Various registration forms contain items requiring 


the disclosure of information with respect to 
remuneration, pension, retirement, options to pur- 
chase securities and similar benefits paid to, 
accrued for, held by and proposed to be paid in the 
future to certain designated officers and directors 
on an individual basis. Non-North American private 
issuers may respond to the remuneration and 
related benefits items by indicating the aggregative 
payment paid or accrued to all directors and officers 
as a group. However, if the registrant discloses to its 
shareholders or otherwise makes public, pursuant 
to applicable foreign laws or regulations or stock 
exchange requirements or otherwise, the informa- 
tion specified in these items for individually named 
directors and officers, then such information should 
also be disclosed in response to these items. 


Authorization of Publication for Guide. 


The Commission hereby authorizes publication of 
Guide 63 and, accordingly, it is added to 17 CFR Part 
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231, pursuant to the Securities Act of 1933 particu- 
larly Sections 7 and 10 thereof. [Secs. 7, 10, 48 Stat. 
78, 81, 15 U.S.C. 77g 77). 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES ACT OF 1933 
Release No. 6158/November 29, 1979 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 16384/November 29, 1979 


INVESTMENT COMPANY ACT OF 1940 
Release No. 10958/November 29, 1979 


TENDER OFFERS 


ACTION: Final rules. 


SUMMARY: The Commission announces the adop- 
tion of new rules and a related schedule pertaining to 
tender offers. These provisions implement existing 
statutory requirements by providing specific filing, 
delivery and disclosure requirements, optional dis- 
semination provisions and additional substantive 
regulatory protections with respect to certain tender 
offers. In addition, certain antifraud rules applicable 
to any tender offer have been adopted. These actions 
are necessary and appropriate in the public interest 
and for the protection of investors because of the in- 
creased occurrence of tender offers; their impact on 
securities markets and on corporate control; the 
dynamic nature of these transactions and the need to 
ensure a balance between the interests of the person 
making a tender offer and the management of the 
company whose securities are being sought while 
providing disclosure and substantive protections to 
shareholders making investment decisions. 


EFFECTIVE DATE: 30 days after publication in the 
Federal Register. 
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FOR FURTHER INFORMATION CONTACT: John 
Huber or John Granda (202-272-2589), Office of Dis- 
closure Policy, Division of Corporation Finance, 
Securities and Exchange Commission, 500 North 
Capitol Street, Washington, D.C. 20549. 


SUPPLEMENTARY INFORMATION: The Securities 
and Exchange Commission today announced the 
adoption of amendments to Regulation 14D, Rule 
434b and Schedule 13D as well as the adoption of 
Regulation 14E pursuant to sections of the Federal 
securities laws including Sections 2, 17 and 19 of the 
Securities Act of 1933 (the “Securities Act’) [15 
U.S.C. 77a et seq., as amended by Pub. L. No. 94-29 
(June 24, 1975)] and Sections 3(b), 10(b), 13(d), 
14(d), 14(e) and 23(a) of the Securities Exchange Act 
of 1934 (the ‘Exchange Act’’) [15 U.S.C. 78a et seq. 
as amended by Pub. L. No. 94-29 (June 24, 1975)] 
with respect to tender offers. These actions 
implement the present statutory requirements by 
providing specific filing and disclosure requirements, 
optional dissemination provisions, and additional 
substantive protections with respect to tender offers 
subject to Section 14(d) of the Exchange Act. As 
a means reasonably designed to prevent fraudulent, 
deceptive or manipulative acts or practices in con- 
nection with tender offers, there are also provisions 
relating to the length of the tender offer and 
extension thereof, payment of the consideration 
offered, and disclosure of the subject company’s 
position with respect to the tender offer. 


The new and amended provisions are not applicable 
to any tender offer which has been published, sent or 
given to security holders prior to their effectiveness. 


The Commission is also withdrawing proposed Rules 
14d-8 and 14e-2 published for comment in Release 
No. 34-15548 (February 5, 1979) (44 FR 9956) and 
concurrently publishing for comment proposals in lieu 
thereof which, if adopted, would be applicable to any 
tender offer.' These proposals include: a definition 
of the term ‘“‘tender offer’; certain antifraud provi- 
sions concerning trading by certain persons on the 
basis of material, non-public information relating to a 
tender offer; provisions requiring equal treatment of 
security holders in the context of tender offers; and a 
prohibition of certain purchases not made by means 
of a tender offer. 





'See Release No. 6160 (November 29, 
( FR). 


1979) 
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The rules adopted in this release are based primarily 
on the proposals published for comment by the Com- 
mission in February 1979 (the ‘‘February proposals” 
or the ‘former proposals’’),2 the 105 letters of 
comment received in response thereto” and the 
Commission's experience. A discussion of the statu- 
tory background and development of the February 
proposals is included in the release which published 
the proposals for comment (the ‘‘February release”’). 


For the convenience of interested persons, a table 
setting forth the relationship of the rules and 
schedules published herein to the February proposals 
is being furnished. The table consists of three col- 
umns: (1) the adopted rules and schedule; (2) the title 
of the adopted rules and schedule; and (3) the corres- 
ponding proposal. The table is as follows: 


Adopted 
Rule or 
Schedule 


Title Proposal 


14d-1_ Scope of and Definitions 
Applicable to Regulations 
14D and 14E. 


14-1 


Date of commencement of 
a tender offer. 


14d-6 


Filing and transmittal of 
tender offer statement. 


14d-2 


Dissemination of certain 
tender offers. 


14d-4 





2No. 34-15548 (February 5, 1979) (44 FR 9956). 


3Letters were received from the following catego- 
ries of commentators: corporations (63); law firms 
and associations (11); trade organizations and asso- 
ciations (10); state administrative agencies (7); 
securities industry (6); academicians (1); and other 
interested persons (7). Copies of these letters are 
available for public inspection and copying at the 
Commission's Public Reference Room (File No. S7- 
770). For the convenience of the public, a copy of the 
summary of these comment letters, which was pre- 
pared by the staff of the Commission, has been 
placed in File No. S7-770 and is also available for 
public inspection and copying. 


‘Securities Exchange Act Release No. 34-15548 
(February 5, 1979) (44 FR 9956). 
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Yd] Adopted 


Rule or 


Schedule Title Proposal 


14d-5 Dissemination of certain 14d-5 
tender offers by the use of 
stockholder lists and secu- 


rity position listings. 


Disclosure requirements 
with respect to tender 
offers. 


Additional withdrawal rights. 


Exemption from statutory 
pro rata requirement. 


Solicitation/recommenda- 
tion statements with respect 
to certain tender offers. 
Solicitation/ Recommenda- 14D-10 
tion Statement. 


Unlawful tender offer 
practices. 


14e-1 


Position of subject company 
with respect to a tender 
offer. 


Special 
Inquiry A 


|. Overview of Application and Operation of Rules 
and Schedule. 


The rules are grouped into two regulations. The appli- 
cation of Regulations 14D and 14E depends on 
whether or not the tender offer is subject to Section 
14(d)(1) of the Exchange Act. If the tender offer is 
subject to Section 14(d)(1), both regulations apply. If 
the tender offer is not subject to that sub-section, 
only Regulation 14E is applicable. The following dis- 
cussion relates only to a tender offer in which both 
Regulations are applicable. 


The rules regulating the person making the tender 
offer (the ‘‘bidder’’) may be divided into four cate- 
gories: filing requirements; dissemination provisions; 
disclosure requirements; and substantive provisions. 
Before discussing these categories, it should be 
noted that the operation of these rules is triggered by 
the date of commencement of the tender offer, 
which is defined by Rule 14d-2 as essentially equiva- 
lent to the date the tender offer is first published or 
sent or given to security holders. 
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The filing of Schedule 14D-1 with the Commission is 
governed by Rule 14d-3. In addition, a bidder is 
required to make hand delivery of the initial filing and 
any amendments to the company whose securities 
are being sought (the “‘subject company’”’), and under 
certain conditions to give telephonic notice of certain 
information and to mail copies to national securities 
exchanges and to the NASD. A competing bidder is 
also required to hand deliver the initial filing to any 
previous bidder whose tender offer for the same class 
of securities has not yet expired. 


Rule 14d-4 establishes three alternative methods of 
disseminating a cash tender offer to security holders: 
long-form publication; summary publication; and the 
use of shareholder lists and security position listings 
(‘‘stockholder lists’’). The dissemination process 
includes both the initial and subsequent soliciting 
materials published or sent or given to security 
holders during the tender offer. While tender offers 
may be disseminated by methods other than those 
specified in Rule 14d-4, summary publication and the 
use of stockholder lists and security position listings 
pursuant to Rule 14d-5 must comply with Rules 
14d-4(a)(2) and (a)(3), respectively. The dissemina- 
tion of an exchange tender offer is governed by the 
provisions of the Securities Act if the transaction is 
subject to the registration requirements of that Act. 


Rule 14d-5 allows a bidder to disseminate its tender 
offer materials in a manner substantially similar to 
that permitted under present Rule 14a-7 [17 CFR 
240.14d-7], which relates to proxy contests. The 
tender offer materials would be disseminated to 
security holders pursuant to the stockholder lists. The 
subject company would determine whether to retain 
the stockholder lists, in which case the subject 
company would distribute the bidder’s tender offer 
materials, or to furnish the stockholder lists to the 
bidder, in which case the bidder would distribute 
them. 


While the dissemination provisions of Rule 14d-4 
apply only to tender offers in which the consideration 
consists solely of cash and/or securities exempt from 
registration under Section 3 of the Securities Act and 
are not mandatory, the disclosure requirements of 
Rule 14d-6 apply to any tender offer subject to 
Section 14(d). The specific disclosure requirements 
generally depend on whether the tender offer is 
published or sent or given to security holders by 
means of summary publication pursuant to Rule 
14d-4(a)(2) or the use of stockholder lists and security 
position listings pursuant to Rule 14d-5. The sum- 
mary advertisement which is required to be published 
in connection with either of these means of 
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dissemination must contain the disclosure called for 
by Rule 14d-6(e)(2). Tender offers which are dis- 
seminated other than by such means, such as cash 
tender offers which are published by means of long- 
form publication, registered exchange offers or un- 
conventional tender offers, are subject to the disclos- 
ure requirements prescribed by Rule 14d-6(e)(1). 


With respect to a tender offer in which the consider- 
ation consists solely of cash and/or securities exempt 
from registration under Section 3 of the Securities 
Act, Rules 14d-4, 14d-5 and 14d-6 are designed to 
operate in concert. This interrelationship may be 
demonstrated by the following brief description of the 
chronological operation of a cash tender offer by the 
use of stockholder lists: (1) the bidder requests the 
use of the stockholder lists pursuant to Rule 14d-5(a); 
(2) on or prior to the date of the request the bidder 
makes adequate publication of either a summary ad- 
vertisement or long-form publication commencing the 
tender offer under Rule 14d-2; (3) the subject 
company makes its election either to disseminate the 
tender offer materials or to furnish the stockholder 
lists; (4) if the subject company conducts the dis- 
semination, Rule 14d-5(b) governs the subject 
company’s conduct and Rule 14d-5(f)(3) applies to 
the bidder; (5) if the subject company furnishes the 
stockholder lists to the bidder, Rule 14d-5(c) applies 
to the subject company and Rule 14d-5(f)(4) pre- 
scribes the method by which the bidder disseminates 
its tender offer materials; (6) under either option, the 
bidder's tender ofter materials must include the dis- 
closure required by Rule 14d-6(e)(1); and (7) a similar 
sequence will be followed with respect to material 
changes in the bidder's tender offer materials. 


Substantive provisions concerning tender offer 
subject to Section 14(d) of the Exchange Act are set 
forth in Rules 14e-1, 14d-7, and 14d-8. Rule 14e-1 
regulates the minimum length of a tender offer. Any 
tender offer (other than certain issuer tender offers) is 
required to remain open for a minimum of twenty 
business days from the date of commencement and 
for ten business days from the date of any notice of 
increase in the offered consideration or the dealer's 
soliciting fee. These time periods are designed to 
operate concurrently. Thus, if a tender offer com- 
mences on business day 1 and the bidder increases 
the consideration on business day 8, the ten business 
day period will expire during the minimum twenty 
business day period. 


Rules 14d-7 and 14d-8 relate to the terms under 
which the tender offer may be conducted. The addi- 
tional withdrawal rights provided by Rule 14d-7 
operate independently of the time period require- 
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ments of proposed Rule 14e-1. Under Rule 14d-7, an 
initial withdrawal period of 15 business days is pro- 
vided and, if a competing offer is made, an additional 
ten business day withdrawal period is required under 
certain conditions. As with the time periods of Rule 
14e-1, the additional withdrawal right time periods are 
computed concurrently, rather than consecutively. 
Rule 14d-8 enables a bidder, if it wishes, to vary 
either or both of the pro rata acceptance provisions 
of Section 14(d)(6) on the condition that (1) the mini- 
mum ten day periods under the statute are provided; 
and (2) the bidder's tender offer materials dissemi- 
nated on the date of commencement of the offer 
disclose the different pro rata time periods. 


Rule 14e-1(c) requires payment for or the return of 
the deposited securities to security holders promptly 
after the termination or withdrawal of the tender 
offer. 


The subject company is regulated by three rules. If a 
bidder has determined to use the subject company’s 
stockholder list, the subject company must comply 
with Rule 14d-5. Rule 14e-2 requires the subject com- 
pany to disclose to security holders its position with 
respect to the tender offer and the reasons therefor 
within ten business days of the date the tender offer 
is first published or sent or given to security holders. 
This communication is, under Rule 14d-9(f), a solici- 
tation/recommendation requiring compliance with 
Rule 14d-9. Thus, the statement furnished under Rule 
14e-2 or any other solicitation or recommendation to 
security holders with respect to the tender offer 
would under Rule 14d-9 require the filing of Schedule 
14D-9 with the Commission and transmittal thereof to 
certain designated persons as soon as practicable on 
the date the solicitation/ recommendation is first pub- 
lished or sent or given to security holders. The dis- 
closure in the solicitation-recommendation dissemi- 
nated to security holders by the subject company 
would be required to contain certain information, 
based on the provisions of Schedule 14D-9. Material 
changes to that Schedule would be filed, delivered 
and disseminated in a similar manner. 


Rule 14d-9 also covers solicitations/ recommendations 
of certain specified persons. Generally, persons who 
are related to the subject company or the bidder 
because of employment, membership on the board of 
directors, or shareholder or affiliate status are 
included in the persons required to comply with the 
rule. To avoid unnecessary regulation, rule 14d-9 
does not include every solicitation/ recommendation 
made with respect to a tender offer subject to 
Section 14(d). It should be noted, however, that 
communications not covered by Rule 14d-9, as well 
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as those regulated by the rule, are subject to Section 
14(e) of the Act. 


ll. Synopsis of Rules and Schedule? 


A. Rule 14d-1: Scope of and Definitions Applicable 
to Regulations 14D and 14E 


A new paragraph (a) has been added to Rule 14d-1 to 
clarify the scope of Regulations 14D and 14E. Section 
14(d)(1) of the Exchange Act imposes certain require- 
ments upon a bidder who makes a tender offer for a 
class of equity securities® described in that section if 
upon consummation of such tender offer the bidder 
would be the beneficial owner of more than five per- 
cent of such class. Rule 14d-1(a) limits the application 
of Regulation 14D to tender offers which are subject 
to Section 14(d)(1). Thus, tender offers by persons 
for securities of which they are the issuer are not 
subject to Regulation 14D. However, the rule 
specifically notes that tender offers by affiliates of 
such issuers are subject to Regulation 14D. 
Regulation 14E applies to any tender offer without 
regard to whether the class of securities being sought 
is described in Section 14(d)(1) or whether the person 
making the tender offer will upon consummation 
thereof be the beneficial owner of more than five 
percent of such class.’ Therefore, issuer tender 





5This synopsis is included in order to assist all inter- 
ested persons in their understanding of and com- 
pliance with the provisions of the rules and 
schedule which are published herein. However, 
attention is directed to the text of the rules and 
schedule for a more complete understanding. 


6The classes are: any class of equity securities reg- 
istered pursuant to Section 12 of the Exchange Act; 
any class of equity securities which would have 
been required to be registered pursuant to Section 
12 except for the exemption provided in Section 
12(g)(2)(G) of the Exchange Act; and any class of 
equity securities issued by a closed-end investment 
company registered under the Investment Company 
Act of 1940. 


7Section 14(e) applies to any tender offer, not only 
those subject to Section 14(d)(1). This position is 
supported by the language of Section 14(e), acom- 
parison with the other provisions of the Williams 
Act, the legislative history of the Williams Act, 
administrative interpretation, legal commentary, 
and case law; see Release No. 34-16385 
(November 29, 1979), footnote 15. The structure of 
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offers are subject to Regulation 14E unless a specific 
rule thereunder provides otherwise. However, 
Regulation 14E does not apply to any tender offer for 
“exempted securities” as that term is defined in 
Section 3(a)(12) of the Exchange Act.8 





Sections 14(d) and 14(e) of the Williams Act reflects 
a Congressional determination to limit the filing 
mechanisms and attendant requirements of Sec- 
tion 14(d) to tender offers for securities described in 
Section 14(d)(1) of the Exchange Acct, but not to limit 
the antifraud provisions of Section 14(e). Having so 
limited the requirements of Section 14(d) and the 
related costs of compliance, there is no validreason 
not to follow the Congressional mandate to protect 
investors against fraud, deceit and manipulation 
where, from among the various methods of acquir- 
ing securities of a company, the tender offer method 
is utilized. 


8Commissioner Karmel believes that the rules 
adopted by the Commission here pursuant to Sec- 
tion 14(e) of the Exchange Act should be subject to 
clearly defined jurisdictional limits. She believes 
they should be subject to those limits which apply to 
the rules adopted pursuant to Section 14(d) of that 
Act, unless some other appropriate limits can be 
devised. For example, the rules adopted here do not 
apply to exempted securities. In the view of Com- 
missioner Karmel, Rules 14e-1 and 14e-2 impose 
regulatory requirements, including some affirma- 
tive obligations, essentially in order to prevent viola- 
tions of Section 14(d), rather than to prohibit 
fraudulent conduct in general. She believes that the 
rules adopted here today are so broad as to apply on 
their face to the securities of any corporation, with- 
out regard to whether such federal regulation is 
appropriate. The Commissioner notes that Section 
14(e) is not limited by its language to matters sub- 
ject to federal jurisdiction, that is, acts or practices 
committed through the use of the mails or the facili- 
ties of interstate commerce. However, such an 
essential jurisdictional predicate for federal rule- 
making has been read into that section. Commis- 
sioner Karmel believes that Rules 14e-1 and 14e-2, 
adopted here pursuant to Section 14(e), and lacking 
any other limits, should likewise reflect the jurisdic- 
tional limits of Section 14(d), and apply only to 
tender offers for securities of certain investment or 
insurance companies or companies with securities 
registered pursuant to Section 12 of the Act. The 
exercise of the Commission’s jurisdiction as fully as 
has been done here is, in her judgment, doubtful. In 
cases where the Commission's exercise of jurisdic- 
tion is questionable, Commissioner Karmel believes 
that restraint should be exercised. 
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Rule 14d-1(b) establishes a definitional framework in 
order to clarify terms frequently used in Regulations 
14D and 14E and to provide guidance concerning the 
operation of certain terms. Terms defined in the 
Exchange Act and in Rule 12b-2 [17 CFR 8240. 12b-2] 
promulgated thereunder have the same meaning in 
the Regulations unless the context otherwise 
requires. In addition, eight specific terms are 
defined. 


While certain technical revisions have been made in 
response to specific comments, the definitions are for 
the most part the same as those proposed for 
comment. The term ‘‘beneficial owner’’ has, 
however, been revised by bifurcating the meaning of 
the term depending on the context in which it is 
employed. For purposes of filing a Schedule 14D-1 or 
a Schedule 14D-9 as well as stating the number of 
shares beneficially owned in response to Item 6 of 
Schedule 14D-1, the term ‘beneficial owner’ has the 
same meaning as that set forth in Rule 13d-3 [17 CFR 
240.13d-3]. Thus, both voting power and investment 
power with respect to a specified security, or the 
right to acquire either of those powers, are relevant. 
However, for other purposes, which relate principally 
to dissemination of the tender offer, only investment 
power is operative. This distinction recognizes that in 
the context of a tender offer only the persons with 
investment power are being asked to make an invest- 
ment decision and therefore would benefit from the 
receipt of tender offer materials. 


The definition of ‘‘business day” has also been 
revised in two respects. First, the reference to the 
time period from 12:01 a.m. through 12:00 midnight 
has been clarified by specifying that the Eastern time 
zone is applicable. Second, the application of the 
definition to the computation of time periods which 
do not begin on the date of commencement has been 
clarified. The commentators correctly noted that the 
standard proposed for comment, which was based 
on the date of commencement, does not address the 
computation of time periods which become operative 
during the tender offer, such as the requirement 
imposed by Rule 14e-1(b) that a tender offer must 
remain open for ten business days following notice of 
a price increase. Accordingly, in computing any time 
period under section 14(d)(5) or 14(d)(6) of the Act or 
under Regulation 14D or 14E, the date of the event 
which begins the running of the time period is 





°The defined terms are: ‘bidder,’ “subject com- 


pany,’ “security holders,” ‘beneficial owner,” 
“tender offer material,” “executive officer,” ‘‘busi- 
ness day,” and ‘‘security position listing.” 
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included unless the event occurs on a non-business 
day, in which case the period begins to run on and 
includes the first business day thereafter. Thus, if a 
tender offer commences under Rule 14d-2(b) on a 
non-business day, the Williams Act and the rules 
thereunder would apply on that date but the statutory 
and regulatory time periods would begin to run on 
and would include the first business day after the 
tender offer is commenced. 


Rule 14d-2: Date of Commencement of a Tender 
Offer. 


In view of the importance of the concept of 
“commencement” of a tender offer to the operation 
of the Williams Act as well as the need to provide 
content and clarity to the term, the Commission has 
determined to adopt Rule 14d-2, which follows 
closely proposed Rule 14d-6. The provisions of Rule 
14d-2(a)(1) through (3) are related to the methods by 
which tender offer materials may be disseminated 
under Rule 14d-4. Hence, a tender offer using 
long-form publication commences on the date of the 
newspaper publication. A tender offer disseminated 
by means of summary publication commences on the 
date the summary advertisement appears in the 
newspapers. If stockholder lists and security position 
listings are used pursuant to Rule 14d-5 to dissemi- 
nate the tender offer, the bidder is also required to 
make either long-form or summary publication of the 
tender offer on or prior to the date of the bidder's 
request pursuant to Rule 14d-5(a). Publication of the 
long-form publication or the summary advertisement 
commences the tender offer under Rule 14d-2(a)(3). 
Tender offers in which the consideration offered 
consists of securities registered pursuant to the 
Securities Act commence when the bidder's registra- 
tion statement becomes effective thereunder. A 
tender offer which is not disseminated by any of 
these means commences on the date it is first 
published or sent or given. 


Rule 14d-2(a) has been revised to clarify that a tender 
offer which is disseminated by a combination of 
methods commences on the date that the first 
method is used. It has also been revised to specify 
that the tender offer commences on 12:01 a.m. on 
that date. Accordingly, the date of commencement 
will be included as a full day in computing any 
applicable time periods. 


As discussed more fully in the February release, Rule 
14d-2(b) is intended to prevent public announce- 
ments by a bidder of the material terms of its tender 
offer in advance of the offer’s formal commence- 
ment. the Commission believes that this practice is 
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detrimental to the interests of investors and results in 
many of the abuses the Williams Act was enacted to 
prevent. Such pre-commencement public announce- 
ments cause security holders to make investment 
decisions with respect to a tender offer on the basis 
of incomplete information and trigger market 
activity normally attendant to a tender offer, such as 
arbitrageur activity. Since they constitute the 
practical commencement of a tender offer, such 
pre-commencement public announcements cause the 
contest for control of the subject company to occur 
prior to the application of the Williams Act and 
therefore deny security holders the protections which 
that Act was intended by Congress to provide. 


Under Rule 14d-2(b) a bidder’s public announcement 
through a press release, newspaper advertisement or 
public statement of certain material terms of a cash 
tender offer causes the bidder’s tender offer to 
commence under Section 14(d) of the Exchange Act. 
In order to provided certainty to bidders, the 
information which will trigger Rule 14d-2(b) is set 
forth in Rule 14d-2(c). Generally, this information 
relates to: the identity of the bidder and the subject 
company; a statement of the class and amount of 
securities being sought; and disclosure of the price or 
range of prices being offered therefor. Safe harbor 
provisions for public announcements which will not 
trigger the operation of Rule 14d-2(b) are set forth in 
Rules 14d-2(d) and (e). 


Rule 14d-2(b) contains an exception clause which is 
designed to prevent the imposition of undue burdens 
on a bidder and to assure the availability of security 
holders’ rights under Sections 14(d}(5) and 14(d)(6) 
and the rules promulgated thereunder. Under the 
exception clause, the tender offer would not be 
deemed to commence on the date of the public 





‘CAs stated in the Senate and House Reports 
accompanying the Williams Act: ‘‘Without knowl- 
edge of who the bidder is and what he plans to do, 
the shareholder cannot reach an informeddecision. 
He is forced to take a chance. For no matter what he 
does, he does it without adequate information to 
enable him to decide rationally what is the best 
possible course of action. This is precisely the kind 
of dilemma which our security laws are designed to 
prevent.’ S. Rep. No. 550, 90th Cong., 1st Sess. 2 
(1967) (‘1967 Senate Report’’); H.R. Rep. No. 1711, 
90th Cong. 2nd Sess. 3 (1968) (‘1968 House Re- 
port’’). 


11See Brief for SEC as Amicus Curiae, Leroy v. Great 
Western United Corp., 99 S. Ct. 2710 (1979). 
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announcement if within five business days thereafter 
the bidder either: (1) issues a subsequent public 
announcement stating that the bidder has determined 
not to continue with the offer; or (2) complies wih the 
filing requirements of Rule 14d-3(a) and disseminates 
the disclosure required by Rule 14d-6(a) to security 
holders pursuant to Rule 14d-4 or otherwise. 2 An 
empirical study of 153 cash tender offers during the 
period from 1974 through 1978 which was conducted 
by the Commission’s Directorate of Economic and 
Policy Research'3 has confirmed the feasibility of 
meeting these requirements within a period of five 
business days. 


If the bidder makes the subsequent announcement 
contemplated by the first option, the _ initial 
announcement will not be deemed to commence an 
offer. If the bidder complies with the filing, disclosure 
and dissemination requirements of the second option, 
the tender offer will commence on the date of such 
compliance, rather than the date of the earlier public 
announcement, except that Section 14(d)(7) will 
apply from the date of such earlier public announce- 
ment. If the bidder exercises neither option, the 
tender offer commences on the date of the initial 
announcement, resulting, however, in filing and 
disclosure violations. As a result, it is not anticipated 
that a bidder making such a public announcement 
will select the ‘‘do nothing” alternative. 


Some commentators noted that there is a direct 
conflict between Rule 14d-2(b) and state anti-take- 
over statutes'* with the effect that such statues are 





12It should be noted that the exception applies only 
to Section 14(d). Thus, a public announcement of 
the information set forth in Rule 14d-2(c) would 
trigger the application of Rule 10b-13 [17 CFR 
240.10b-13]. Bidders are also reminded of the pos- 


sible applicability of Section 
purchases. 


14(e) to such 


'3This study has been included in File No. S7-770 
and is available for public inspection and copying. 


'4There are currently over 35 state anti-takeover 
statutes. However, in 1968, when the Williams Act 
was enacted, only Virginia had a takeover statute, 
and that statute had not been enforced. (Virginia’s 
statute, Va. Code §13.1-528, became effective on 
March 5, 1968, (Va. Acts 1968, c. 119) (amend- 
ments to the Virginia statute became effective on 
July 1, 1979); the Williams Act was enacted several 
months later, on July 29, 1968. When Congress 
enacted the Williams Act amendments in 1970, 
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preempted. These statutes typically require a publica- 
tion of or a public filing which includes the material 
terms of the tender offer prior to the time the offer 
may be commenced. These requirements of the state 
statutes will trigger the commencement'Y of the 
tender offer under Rule 14d-2(b) despite the fact that 
the state statutes do not permit the offer to 
commence until the conclusion of any applicable 
waiting period and hearing process. Moreover, by 
deeming commencement to occur on the date of the 
publication or filing required by these statutes, the 
minimum periods, best price, and withdrawal and pro 
rata rights provided under these statutes could not 
function since they are usually predicated on the 
effective date of the tender offer which cannot occur 
until after the conclusion of the waiting period and 
hearing process. 


Thus, the conflict between Rule 14d-2(b) and such 
state statutes is so direct and substantial as to make 
it impossible to comply with both sets of require- 
ments as they presently exist. While recognizing its 
long and beneficial partnership with the states in the 
regulation of securities transactions, the Commission 
nevertheless believes that the state takeover statutes 
presently in effect frustrate the operation and 
purposes of the Williams Act'? and that, based upon 
the abuses in current tender offer practice discussed 





Footnote 14—continued 


Publ. L. No. 91-567, 84 Stat. 1497, Ohio and Nev- 
ada had passed takeover laws, but only the Ohio law 
had been enforced, and that occurred in the same 
month the amendments were enacted. Nev. Rev. 
Stat. §79.376 - 78.3778 (1973), 2 CCH Blue Sky L. 
Rep. §31,151 - 31,169; Ohio Rev. Code Ann. 
§1707.04.1 (Page 1977 Supp.), 2 CCH Blue Sky L. 
Rep. § 38,104-1. There is no evidence in the legisla- 
tive history that Congress was aware of these laws. 


'SSubject to the exception clause in Rule 14d-2(b) 
noted previously, a bidder must file and transmit its 
Schedule 14D-1 on the date of commencement as 
well as publish or send or give the information 
required by Rule 14d-6 to security holders. Thus, by 
requiring compliance with Regulation 14D at the 
time such information is first made available to the 
public, the rule ensures that security holders will 
have adequate information when they are con- 
fronted with the need to make investment decisions 
with respect to a tender offer. 


'6See brief for SEC as Amicus Curiae, Leroy v. Great 


Western United Corp., 
(1979). 


U.S. 99 S. Ct. 2710 
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above, Rule 14d-2(b) is necessary for the protection 
of investors and to achieve the purposes of the 
Williams Act. 


Concern was also expressed by commentators 
regarding the potential for a conflict between Rule 
14d-2(b) and statutes requiring regulatory approval to 
be obtained in connection with certain transactions, 
such as tender offers involving a subject company 
engaged in a regulated business. This may occur 
where the application for such approval is public and 
includes the information specified in Rule 14d-2(c). 
The commentators noted that without a provision for 
the extension of the five day period provided in Rule 
14d-2(b), the bidder may have to abandon the tender 
offer because it cannot comply with conflicting legal 
requirements. 


The Commission's examination of this issue reveals 
that such conflicts are unlikely at the Federal level. he 
Federal!’ statutes which are commonly applicable in 
this context focus on the acquisition of either control 
or a specified percentage of securities. Thus, it 
appears that a tender offer which is appropriately 
conditioned upon obtaining the necessary regulatory 
approval may be published or sent or given in compli- 
ance with Rule 14d-2(b) without conflicting with such 
statutes. Bidders are, however, reminded of the 
importance or providing appropriate disclosure with 
respect to regulatory requirements which must be 
complied with or regulatory approval which must be 
obtained in connection with the tender offer. 


Rule 14d-3: 
Statement. 


Filing and Transmission of Tender Offer 


Rule 14d-3(a) requires the bidder to file a Schedule 
14D-1 with the Commission as soon as practicable on 





'7S$ee the Banking Holding Company Act, 12 
U.S.C.A. §1842 (West Supp. 1979); the Federal Avi- 
ation Act, 49 U.S.C.A. §1378 (West Supp. 1979); the 
Federal Communications Act, 47 U.S.C.A. §310 
(West Supp. 1979); the Interstate Commerce Act, 
49 U.S.C.A. §11343 (West Supp. 1979). 


18See Item 10(b) of Schedule 14D-1. See a/so Ron- 
son v. Liquifin AG, 370 F. Supp. 597 (D.N.J.), aff'd, 
497 F.2d 394 (3rd Cr.), cert. denied, 419 U.S. 870 
(1974); Commonwealth Oil Refining Co. v. Tesoro 
Petroleum Corp., 394 F. Supp. 267 (S.D.N.Y. 1975); 
Texasgulf, Inc. v. Canada Development Corp.,.366 
F. Supp. 374 (S.D. Tex. 1973). 
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the commencement date. This rule also requires the 
bidder to hand deliver a copy of the Schedule to the 
subject company and to any previous bidder which 
has filed a Schedule 14D-1 with respect to a tender 
offer for the same class of securities which has not 
yet terminated. The Commission has determined, 
however, not to require the bidder to hand deliver a 
copy of the schedule to securities exchanges or to 
the National Association of Securities Dealers (the 
“NASD") as proposed for comment. Instead, each 
national securities exchange where the class of the 
subject company’s securities being sought in the 
tender offer is registered and listed for trading and, if 
the class of securities being sought in the tender offer 
is quoted in NASDAQ, the NASD, will receive 
telephonic notice of certain information and a 
copy of the schedule through the mail. This revision 
will reduce the compliance burden noted by the 
commentators while at the same time providing 
timely notice of the tender offer to securities 
exchanges and the NASD. 


The requirements for filing amendments disclosing 
material changes to the bidder’s Schedule 14D-1 and 
additional tender offer materials as exhibits to the 
Schedule, formerly set forth in paragraph (b) and (c) 
of proposed Rule 14d-2, have been revised and 
combined into a single paragraph (b) of Rule 14d-3. 
Rule 14d-3(b) requires material changes in the 
information set forth in the bidder’s Schedule 14D-1 
to be filed as an amendment. In addition, such 
amendments must be hand delivered to the subject 
company and sent to any exchange and/or the 
NASD as required by Rule 14d-3(a). Any additional 
tender offer, without regard to whether it includes 
disclosure of a material change in the information 
previously disseminated to security holders, is 
required to be filed as an exhibit to the bidder's 
Schedule 14D-1 and transmitted in the same manner 
as amendments disclosing material changes. 


Rule 14d-3(b) requires additional tender offer material 
and amendments to the Schedule 14D-1 disclosing a 
material change to be filed and sent promptly but not 
later than the date such material or such change is 
first published or sent or given to security holders. 
Rule 14d-3(c) creates a limited exception to this 
requirement by providing that additional tender offer 
material or an amendment to Schedule 14D-1 which 
only discloses the number of shares deposited to a 
certain date and/or announces the extension of the 
tender offer may be filed and sent promptly after the 
date such material is first published or sent or given 
to security holders. 


A few commentators advocated the extension of the 
standard in paragraph (c) to the filing and trans- 
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mission of all additional tender offer material and 
amendments to Schedule 14D-1 because of the 
logistical difficulties which would occasionally arise in 
meeting the same day standard. The Commission 
notes, however, that Section 14(d)(1) of the 
Exchange Act specifically provides that additional 
tender offer materials shall be filed and sent not later 
than the date the material is first published or sent or 
given to security holders. Moreover, since 1968 
former Rule 14d-1(d) has required the filing of 
additional tender offer material not later than the time 
such material is first published or sent or given to 
security holders. While the Commission believes that 
the limited exception provided by Rule 14d-3(c) is 
consistent with the statutory framework of the 
Williams Act and will facilitate prompt dissemination 
of such limited disclosure, it does not presently 
believe that further expansion of the exception is 
warranted. 


Rule 14d-4: Dissemination of Certain Tender Offers. 


As discussed more fully in the February release, 19 the 
disclosure process envisioned by the Williams Act is 
not limited to the items of information which must be 
disclosed. It also includes the dissemination of 


material information to shareholders so that security 
holders have the opportunity to receive, consider and 
evaluate the disclosure required by Rule 14d-6. 


Tender offers in which the consideration consists of 
securities registered under the Securities Act are 
disseminated pursuant to that Act. The former tender 
offer rules, however, did not provide specific 
guidance as to what constitutes adequate dissemina- 
tion of a tender offer in which the consideration con- 
sists of cash and/or securities exempt from registra- 
tion under Section 3 of the Securities Act. Rule 14d-4 
provides such guidance and encourages the prompt 
and widespread dissemination of such tender offers 
by establishing standards whereby information 
disseminated in compliance with its provisions would 
be deemed ‘“‘published or sent or given to security 
holders” for purposes of Section 14(d)(1) of the 
Exchange Act. This is accomplished by providing 
three alternative definitions of what constitutes dis- 
semination: long-form publication; summary publica- 
tion and use of stockholder lists and security position 
listings. A bidder is able to use more than one 
method so long as there is full compliance with each 
method used. Moreover, Rule 14d-4 is not mandatory 
and a tender offer in which the consideration consists 





'944 FR 9965-66. 
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of cash and/or securities exempt from registration 
under Section 3 of the Securities Act may be dis- 
seminated by other methods. It should be noted, 
however, that a proviso has been added to paragraph 
(a) to make clear that any bidder who uses summary 
publication or stockholder lists and security position 
listings pursuant to Rule 14d-5 must comply fully with 
paragraphs (a)(2) and (a)(3), respectively. 


Long-form publication under Rule 14d-(a)(1) is sub- 
stantially equivalent to the current practice. It 
requires adequate publication of the tender offer in a 
newspaper or newspapers. 


Summary publication under Rule 14d-4(a)(2) requires 
the adequate publication of a summary advertisement 
of the tender offer in a newspaper or newspapers. 
Additionally, this method requires a bidder to mail or 
otherwise furnish with reasonable promptness its 
tender offer material to any security holder upon 
request. In order to comply with this provision, a 
bidder must have sufficient copies of the tender offer 
materials available for distribution when the summary 
advertisement appears. The Commisison believes that 
this method will facilitate rapid communication of a 
tender offer to security holders and will ensure 
dissemination of tender offer materials while at the 
same time decreasing the scheduling problems and 
escalating costs associated with making long-form 
publication of tender offers. 


Rule 14d-4(a)(3) relates to the use of stockholder lists 
and security position listings. As proposed for 
comment, this provision would have required publi- 
cation of a summary advertisement of the tender 
offer at the approximate time of the commencement 
of the mailing and transmittal of the tender offer 
materials pursuant to proposed Rule 14d-5 as well as 
specifying certain other requirements which depend- 
ed on the subject company’s election pursuant to 
proposed Rule 14d-5. Rule 14d-4(a)(3) has been 





20The disclosure requirements for long-form publi- 
cation are set forth in Rule 14d-6(a)(1), discussed 
below. 


21The limited disclosure requirements for a sum- 
mary advertisement are set forth in Rule 14d- 
6(a)(2)(i), discussed below. 


22The disclosure required by such tender offer 
materials is set forth in Rule 14d-6(a)(2)(ii), dis- 
cussed below. 
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revised in several respects. First, in response to the 
request by commentators for greater flexibility in the 
use of this method, either long-form or summary 
publication may be used with stockholder lists and 
security position listings. Second, such publication is 
required on or prior to the date of the request to the 
subject company, rather than on the date of mailing 
and transmittal of tender offer materials. This revision 
is intended to decrease the possibility of leaks 
between the time of the bidder's request and 
publication that existed under the proposal. It also 
allows the bidder to control the time of publication 
and is thus responsive to the commentator’s concern 
regarding the difficulty of obtaining adequate news- 
paper space on short notice since the bidder would 
not have known when the subject company would 
issue the notice that the mailing had commenced. 
Third, the specific obligations of the bidder regarding 
the use of stockholder lists and security position 
listing have been moved to Rule 14d-5. 


The specification of what constitutes adequate publi- 
cation, formerly contained in paragraph (a) of 
proposed Rule 14d-4, has been made into a separate 
paragraph (b). In addition, a proviso has been added 
which deems publication in all editions of a daily 
newspaper with a national circulation to constitute 
adequate publication. 


Pursuant to Rule 14d-4(c), material changes in the 
information published or sent or given to security 
holders must be disseminated in a manner reasonably 
designed to inform security holders. This change 
reflects the simplification sought by the commen- 
tators with respect to the requirement proposed for 
comment that material changes be disseminated by 
the same method used to disseminate the initial 
tender offer materials. In order to prevent abuse of 
the use of stockholder lists and security position 
listings, however, a bidder who has elected pursuant 
to Rule 14d-5(f)(1), discussed below, to require the 
subject company to disseminate amendments dis- 
closing material changes pursuant to Rule 14d-5 must 
disseminate such changes pursuant to such lists and 
listings. The bidder is nevertheless free to disseminate 
material changes by other means as well. 


Rule 14d-5: Dissemination of Certain Tender Offers 
By the Use of Stockholder Lists and Security Position 
Listings. 


Rule 14d-5 gives bidders a Federal right to have their 
tender offer materials disseminated by means of the 
stockholder lists of the subject company and security 
position listings of clearing agencies. As described 
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more fully below, the subject company is able to elect 
whether to retain the stockholder lists, in which case 
the subject company will mail and transmit the 
bidder's tender offer materials, or to furnish the 
stockholder lists to the bidder, in which case the 
bidder will mail and transmit the tender offer 
materials. The option feature of Rule 14d-5 is 
patterned after Rule 14a-7 [17 CFR 240.14a-7]. In 
light of this option and case law under Rule 14a-7,23 
the Commission believes that Rule 14d-5 does not 
conflict with state law provisions controlling the right 
of stockholders to be furnished direct access to the 
stockholder list. Moreover, the rights created by Rule 
14d-5 are intended to be in addition to any rights the 
bidder may have to stockholder lists under state law. 


The Commission has carefully considered the com- 
ments questioning its authority to adopt the rule. It 
continues to believe that the extensive discussion of 
its rulemaking authority in the February release 
adequately demonstrates that the rule is within the 
Commission's authority. 


In order to assure the timely receipt of tender offer 
materials by security holders pursuant to the rule, the 
rule specifies the time periods for compliance as well 
as the principal obligations of both the bidder and the 
subject company. Generally speaking, four of the 
seven paragraphs in the rule pertain to the subject 
company and three pertain to the bidder. 


The principal paragraph relating to the requirements 
imposed on the subject company is Rule 14d-5(a). 
This provision is triggered by the subject company’s 
receipt of a written request from a bidder for the use 
of stockholder lists and security position listings. 

Upon receipt, the subject company is required to 
notify promptly certain persons, including transfer 





23See Wood, Walker & Co. v. Evans, 300 F. Supp. 
171 (D. Colo. 1969), aff'd, 461 F.2d 852 (10t Cir. 
1972), in which the district court addressed the 
compatability of the Colorado shareholder inspec- 
tion statute in effect at the time, Colo. Rev. Stat. 
§3-15-17, with Rule 14a-7, and held that the two 
provisions were not mutually exclusive, that utiliza- 
tion of some of the federal procedures did not con- 
stitute a binding election, and that the Federal rule 
did not preempt the state statute. 


24The subject company would not be required to 
comply with the proposal if the written request 
failed to meet the requirements of paragraph (e) of 
the proposal, discussed below. 
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agents, of the receipt of the request and to ascertain 
promptly whether the current stockholder list was 
prepared as of a date earlier than ten business days 
before the date of the bidder's request. If the list was 
prepared prior to the ten business day period, the 
subject company is required to prepare a stockholder 
list as of the most recent practicable date which shall 
not be earlier than ten business days before the day 
the bidder's. request was received. While Rule 
14d-5(a) provides the subject company with an 
election either to furnish the lists to the bidder or to 
conduct the mailing/ transmittal of the bidder's tender 
offer materials, this provision also requires the subject 
company to deliver oral notification of its election, 
which would be confirmed in writing, to the bidder 
no later than the second business day after the date 
the bidder's request is received. If the subject 
company elects to conduct the mailing/ transmittal, 
the subject company’s notification would include the 
approximate direct cost incidental to the mailing of 
the bidder's tender offer materials computed in 
accordance with Rule 14d-5(g)(2). This will appraise 
the bidder of the amount it will have to advance to 
the subject company at the time its materials are 
delivered in the event the subject company elects to 
conduct the mailing/transmittal on behalf of the 
bidder. 


If the subject company elects to conduct the mailing 
and transmittal of the bidder’s tender offer materials, 
Rule 14d-5(b) is applicable and requires the subject 
company to contact each participant named on the 
security position listings of clearing agencies and to 
ascertain the approximate number of beneficial 
owners of the securities held by such participant. No 
later than three business days after delivery of the 
bidder's tender offer materials, the subject company 
would be required to begin to mail a copy of such 
materials to each record holder named on the stock- 
holder list and to begin to transmit the appropriate 
number of sets of such materials to the participants 
on the security position listings for subsequent 
delivery to beneficial owners of the securities sought 
by the tender offer. This clarifies an ambiguity in the 
proposal noted by the commentators as to whether it 
was intended that the mailing and transmittal be 
completed within the period specified. It is also 
responsive to the comments which indicated that the 
mailing and transmittal could not be completed in 
that amount of time. In order to prevent the use of 
dilatory tactics by or on behalf of the subject 
company, this revision has been accompanied by a 
requirement that the subject company use its best 
efforts to complete the mailing and transmittal in a 
timely manner. Moreover, the provision makes clear 
that the subject company cannot complete the 
mailing and transmittal of the bidder’s tender offer 
materials in a substantially greater period of time than 
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it would complete a mailing and transmittal of its own 
materials relating to the tender offer. It should be 
noted that the “substantially greater’ standard is 
intended to take into account differences in the time 
needed to mail and transmit the materials arising 
solely as a result of the physical characteristics of the 
materials. 


Rule 14d-5(b)(5) provides an updating procedure with 
respect to the stockholder list under which persons, 
who become record holders after the date of the 
stockholder list, are furnished copies of the bidder's 
tender offer materials. Under Rule 14d-5(b)(6) a 
similar mailing/transmittal procedure would be 
followed with respect to amendments disclosing 
material changes to the bidder's tender offer 
materials. It should be noted, however, that the 
subject company’s obligation to mail and to transmit 
such amendments pursuant to Rule 14d-5(b)(6) is 
qualified by the bidder's election under new para- 
graph (f)(1). Thus, the obligation will arise only where 
the bidder has made an irrevocable election to require 
the subject company to disseminate amendments 
disclosing material changes. 


If the subject company elects to furnish the stock- 
holder list and security position listings to the bidder, 
Rule 14d-5(c) is applicable and requires the subject 
company to furnish such list and listings no later than 
the third business day after the date of the bidder's 
request. As with the revision to paragraph (b)(6), 
Rule 14d-5(c)(2) has been revised to require the 
subject company to update the stockholder list only if 
the bidder has elected pursuant to paragraph (f)(1) to 
require the subject company to disseminate amend- 
ments disclosing material changes to the tender offer 
materials. 


While the name and address of record holders would 
be furnished to the bidder, the amount of securities 
held by such persons would not be disclosed. The 
commentators disagreed on whether the amount of 
securities owned of record by each security holder 
should be shown on the stockholder list. The 
Commission has determined not to require that dis- 
closure because the purpose of the rule is to facilitate 
dissemination of the tender offer in the interest of all 
security holders; not to facilitate the tender offer by 
permitting the bidder to selectively mail only to large 
holders. This approach also serves to protect the 
interest of holders in the confidentiality of their hold- 
ings. 


Rule 14d-5(d) is designed to clarify the application of 
other provisions of the Federal securities laws to a 
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subject company under the mailing/transmittal 
procedure. Sub-paragraphs (1) and (2) have been 
added in response to the views of the commentators 
and are self-explanatory. Sub-paragraphs (3) and (4), 
which are also self-explanatory, have been revised to 
negate the possible inference that the subject 
company or its affiliates or agents would be under- 
writers under Section 2(11) of the Securities Act or 
liable under any provision of the Federal securities 
laws for the disclosure in the bidder's tender offer 
materials based solely upon the failure to comply in 
all respects with Rule 14d-5. 


The Commission has determined not to adopt 
proposed Rule 14d-5(e). That proposal would have 
prevented the subject company from conducting a 
shareholder communication relating to the bidder's 
tender offer, other than a stop-look-and-listen letter, 
until it had completed certain obligations under the 
rule. As noted by the commentators, the proposal 
involved potential abuse by a bidder seeking a tactical 
advantage. Moreover, the provision is no longer 
necessary since the revisions to Rule 14d-4 discussed 
above will require the tender offer to commence on 
or prior to the date of the bidder’s request for the 
stockholder lists and security position listings. 


While Rule 14d-5(e) sets forth the information which 
a bidder must include in its written request in order to 
initiate the operation of Rule 14d-5(a), Rule 14d-5(f) 
would impose certain requirements on the bidder. 
Rule 14d-5(f)(1) requires the bidder to make a timely 
election whether to require the subject company to 
disseminate amendments disclosing material changes 
to the tender offer materials. In view of the additional 
burden which the mailing and transmission of such 
amendments may impose on the subject company, 
the Commission believes such information should be 
available to the subject company prior to making its 
election. Paragraph (f)(2) of Rule 14d-5 requires the 
bidder to comply with the dissemination requirements 
of Rule 14d-4(a)(3). If the subject company elects to 
conduct the mailing/ transmittal of the bidder's tender 
offer materials, Rule 14d-5(f)(3) would require the 
bidder to deliver its tender offer materials, including 
amendments, to the subject company and to mail or 
otherwise to furnish the tender offer materials to any 
requesting security holder. Another provision requires 
the bidder to advance to the subject company an 
amount equal to the approximate cost of conducting 
the mailings to security holders computed in accord- 
ance with paragraph (g)(2) of Rule 14d-5. This 
provision alleviates the commentators’ concern that 
the subject company will be required to absorb the 
expense of compliance with the rule in cases where 
the bidder is financially irresponsible. If the subject 
company elects to furnish the lists to the bidder, Rule 
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14d-5(f)(4) would require the bidder: to use such lists 
exclusively in the dissemination of tender offer 
materials to security holders; to return the lists to the 
subject company promptly after the termination of 
the bidder's tender offer; to accept, handle and 
return all lists on a confidential basis; not to retain 
any list or any information derived from such list after 
the termination of the tender offer; to mail all the 
tender offer materials, including amendments, to 
each person on the stockholder list and updates 
thereto; to follow a procedure under which all tender 
offer materials would be transmitted to each partici- 
pant named on a security position listing for subse- 
quent delivery to the beneficial owners of the 
securities. Regardless of the subject company’s 
election, the bidder is required to reimburse promptly 
the subject company for the direct costs of comply- 
ing with the rule computed in accordance with para- 
graph (g)(2) incurred by the subject company and its 
agents in complying with the requirements of the rule 
which are in excess of the amounts advanced by the 
bidder under paragraph (f)(3)(iii). 


Rule 14d-5(g) adds greater specificity to the obliga- 
tions imposed on the bidder by paragraph (f). Para- 
graph (g)(1) specifies the minimum number of sets of 
tender offer materials which the bidder must deliver 
and requires envelopes or other containers to be 
provided therewith. It also provides that delivery of 
the tender offer materials shall be deemed not to 
have been made unless the bidder has advanced the 
approximate cost of conducting the mailing at the 
time of delivery. Thus, the subject company would 
not be obligated to mail and transmit the tender offer 
materials pursuant to Rule 14d-5(b) unless such pay- 
ment is received with the materials. Paragraph (g)(2) 
specifies the procedure for calculating the cost of 
mailing tender offer materials and amendments 
thereto. It should also be noted that this provision 
imposes an obligation on the subject company to 
provide an appropriate accounting to the bidder with 
its final billing. 


Rule 14d-6: Disclosure requirements with respect 
to tender offers. 


Rule 14d-6 establishes disclosure requirements for 
any tender offer which is subject to Section 14(d)(1) 
of the Exchange Act. While the rule subtantially 
follows proposed Rule 14d-3, its structure has been 
revised. The disclosure requirements continue to 
depend on the method by which the tender offer is 
disseminated to security holders but the distinction 
between the requirements which are applicable to 
tender offer materials disseminated on the date of 
commencement and to additional tender offer 
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materials disseminated after the date of commence- 
ment has been clarified. 


Rule 14d-6(a) provides the disclosure requirements 
which are applicable to tender offer materials 
published or sent or given to security holders on the 
date of commencement. When a bidder uses a 
method under Rule 14d-4 to disseminate a tender 
offer on the date of commencement, either 
sub-paragraphs (a)(1), (a)(2) or (a)(3) of Rule 14d-6 
will determine what information specified in para- 
graph (e) will be required to be disclosed. Exchange 
tender offers in which the consideration consists of 
securities registered under the Securities Act or any 
other tender offer which is disseminated on the date 
of commencement other than by means of Rule 
14d-4 are governed by the disclosure requirements of 
Rule 14d-6(a)(4). 


Rules 14d-6(a) and (b) specify the information 
required in additional tender offer materials that are 
published or sent or given to security holders subse- 
quent to the date of commencement. While based on 
proposed Rule 14d-3(c)(2), Rule 14d-6(b) has been 
revised to permit summary advertisements to be used 
after the date of commencement of the tender offer 
and to reduce the number of items of information 
required to be included. Rule 14d-6(c), which is based 
on proposed rule 14d-3(c)(1), has been revised in two 
respects. First, it allows a bidder greater flexibility to 
omit information from certain tender offer materials 
disseminated subsequent to the date of commence- 
ment if such information has been previously 
furnished by the bidder in connection with the tender 
offer. Second, it makes clear that tender offer 
materials furnished by the bidder upon the request of 
any security holder or transmitted to security holders 
pursuant to stockholder lists and security position 
listings requested under Rule 14d-5 must include all 
of the information required by Rule 14d-6(e)(1). 
These revisions are designed to reduce the compli- 
ance burden noted by the commentators while assur- 
ing the adequacy of the information furnished to 
security holders. 


Rule 14d-6(d) establishes an express obligation to dis- 
close promptly material changes in the information 
published or sent or given to security holders. This 
obligation comports with current practice and avoids 
any possible ambiguity, thus ensuring full disclosure 
of material information during the course of the 
tender offer. 


Rule 14d-6(e) specifies the items of information to be 
included pursuant to Rules 14d-6(a) and (b). Rule 
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14d-6(e)(1) is applicable to tender offers which are 
published or sent or given to security holders other 
than by means of a summary advertisement. 
Although it closely follows proposed Rule 14d-6(b) 
(1), revisions have been made with respect to dis- 
closure of the expiration of the tender offer, pro rata 
periods, and Item 2 of Schedule 14D-1. The 
commentators noted that it may not be possible or 
appropriate at the commencement of a tender offer 
to disclose upon what terms or conditions the offer 
will be extended, as required by proposed Rule 14d-3 
(b)(1)(v). The Commission has therefore followed the 
recommendation of the commentators by requiring 
disclosure of the procedures for extension. The 
commentators also pointed out that a bidder cannot 
know in advance the dates of the period during which 
securities will be taken up pro rata pursuant to 
Section 14(d)(6) of the Exchange Act in the case of 
an increase in consideration. Accordingly, Rule 
14d-6(e)(1)(vi) has been revised to require the 
expiration date to be stated only for the pro rata 
period which begins on the date of commencement. 
In order to reduce the expense of publication, dis- 
closure will not be required of the residence or 
business address and five-year employment history of 
natural persons other than the bidder described in 
response to Item 2 of Schedule 14D-1. 


Rule 14d-6(e)(2) specifies the limited disclosure to be 
made in a summary advertisement published, sent or 
given on the date of commencement pursuant to 
Rule 14d-6(a)(2) or (3). The inclusion of any addi- 
tional information in a summary advertisement 
published, sent or given on the date of commence- 
ment will make this provision unavailable to the 
bidder and result in the necessity for publication of 
the information required by Rule 14d-6(e)(1). A few 
commentators urged the expansion of the provision 
to permit the inclusion of additional information. The 
Commission is concerned that the expansion of 
summary advertisements beyond their present limits 
would erode its intended benefits, viz., rapid notifica- 
tion of the existence of the tender offer and reduction 
of the scheduling problems and escalating costs 
associated with making long-form publication of a 
tender offer. It should also be noted that summary 
advertisements are only a part of the method of 
summary publication. Bidders are also required by 
Rule 14d-4(a)(2)(ii) to furnish tender offer materials 
containing the information required by Rule 14d-6 
(e)(1) to any security holder who requests such 
materials pursuant to the summary advertisement. 
Security holders are notified of this opportunity in the 
summary advertisement which is required to include 
appropriate instructions as to how security holders 
may obtain promptly, at the bidder’s expense, the 
bidder's tender offer materials. Moreover, the 
explanatory note to proposed Rule 14d-3(b)(2) has 
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been made into a separate sub-paragraph of Rule 
14d-6(e) which prevents the inclusion of a transmittal 
letter (whereby securities of the subject company 
being sought in the tender offer may be transmitted 
to the bidder or its depository) in the summary adver- 
tisement. This in intended to encourage security 
holders to request the bidder’s tender offer materials 
in making their investment decision with respect to 
the tender offer. 


Several commentators were opposed to the require- 
ment in proposed Rule 14d-3(b)(2)(ii) that the bidder 
include a brief description of the purpose of the ten- 
der offer in its summary advertisement. It was sub- 
mitted that bidders would be reluctant to summarize 
the purpose of the tender offer, thereby resulting ina 
lengthy advertisement containing all of the informa- 
tion required by Item 5 of Schedule 14D-1. As noted 
previously, extended discussions of this sort are 
inconsistent with the intended purpose or summary 
advertisements. The Commission has therefore 
narrowed the scope of the requirement by requiring 
disclosure only in those cases where the purpose or 
one of the purposes is to acquire or influence control 
and where the tender offer is for less than all 
securities of the class. The Commission believes that 
in the context of a summary advertisement the critical 
item of information with respect to the bidder's 
purpose in making the tender offer is whether he is 
seeking to obtain or influence control. Since this 
purpose is implicit in tender offers for all of the 
outstanding securities, disclosure of a control 
purpose is not being required in a summary advertise- 
ment with respect to such offers. 


Rule 14d-7: Additional Withdrawal Rights. 


Rule 14d-7 is being adopted substantially as proposed 
for comment. The rule is intended to enhance the 
effectiveness of withdrawal by providing withdrawal 
rights to security holders in addition to those 
provided by section 14(d)(5) of the Exchange Act. 
These additional withdrawal rights are set forth in 
Rule 14d-7(a) which is intended to interrelate with 
Rule 14e-1(a).25 


Rule 14d-7(a)(1) extends the statutory seven-day 
withdrawal right to fifteen business days from the 





25As discussed below, Rule 14e-1(a) establishes a 
minimum period of twenty business days for any 
tender offer. 
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date the tender offer commences. This affords 
security holders a longer period to reconsider their 
decision to deposit their shares. It also gives bidders a 
reasonable time prior to the expiration of the offer to 
ascertain the number ‘of shares deposited and to 
determine whether to accept such securities for 
payment or to change the terms of the offer, such as 
extending the expiration date. 


Certain commentators questioned the Commission's 
authority to extend the withdrawal period beyond 
that provided in Section 14(d)(5). The Commission 
notes, however, that Section 14(d)(5) expressly 
grants the authority to vary the statutory periods ‘‘as 
necessary or appropriate in the public interest or for 
the protection of investors.” In the Commission's 
view, the specific withdrawal rights contemplated by 
the rule serve the public interest and the protection of 
investors by providing effective means of withdrawal 
within the context of the minimum period for tender 
offers in Rule 14e-1(a). 


Rule 14d-7(a)(2) establishes a conditional withdraw- 
al right in competing tender offer situations under 
which shares can be withdrawn on the date and for 
ten business days following the commencement date 
of a competing tender offer by another bidder. It 
should be noted, however, that commencement for 
the purpose of this provision is determined solely 
under Rule 14d-2(a). Thus, a public announcement 
which is deemed to commence a tender offer under 
Rule 14d-2(b) would not trigger additional withdrawal 
rights under Rule 14d-7(a)(2). As proposed for com- 
ment, this provision would also have been triggered 
by a competing tender offer by the subject company. 
This requirement was deleted because of its potential 
for abuse. As noted by the commentators, a subject 
company could obtain an advantage through the 
extension of the withdrawal period by making a 
tender offer for a de minimus amount of the 
securities being sought by the bidder. 


Rule 14d-7(b) provides that the withdrawal rights 
under sub-paragraphs (a)(1) and (a)(2) of the rule are 
to be computed on a concurrent rather than a con- 
secutive basis. The following is an example of the 
concurrent computation of time periods for with- 
drawal rights pursuant to this section. Bidder X 
commences a tender offer on Business Day 1 and 
another bidder, Y, commences a tender offer for 
securities of the same class of securities on Business 
Day 7. For X's tender offer, the withdrawal rights 
under Rule 14d-7(a)(1) of from Business Day 8 
through Business Day 15 would be included in the 
computation of withdrawal rights under Rule 
14d-7(a)(2). Thus, withdrawal rights in X’s tender 


Volume 18, No. 17, December 11, 1979 


offer would begin on Business Day 1 and terminate at 
the end of Business Day 17. 


Rule 14d-7(d) addresses the question of how security 
holders can properly effect withdrawal of deposited 
securities. The commentators noted that the limited 
requirements in the proposal for effecting withdrawal, 
although reasonable in terms of serving as timely 
notice of withdrawal, would have unduly hampered 
the bidder's ability to protect itself against fraud in 
physically releasing the withdrawn securities. The 
provision has therefore been revised to specify the 
requirements for timely notice of withdrawal but to 
permit the bidder to impose reasonable requirements 
as conditions precedent to the physical release of 
withdrawn securities. 


Proposed Rule 14d-8: Purchases After Termination 
of Certain Tender Offers. 


As a means designed to prevent circumvention of the 
so-called ‘‘best price rule’’ embodied in Section 
14(d)(7) of the Exchange Act, proposed Rule 14d-8 
would have integrated, for the purpose of that sub- 
section, certain purchases of subject company 
securities made by a bidder or its affiliates within 
forty business days after the termination of the 
bidder’s tender offer. In view of the substantial 
problems raised by the commentators with respect to 
both the approach taken in the proposed rule and its 
operation and impact,“° the Commission has deter- 
mined not to adopt it. Nevertheless, the Commission 
continues to believe there is a need to prevent 
bidders from taking advantage of unsettled market 
conditions following the termination of a tender offer. 
It is therefore concurrently publishing for comment 
proposed Rule 14e-5, described more fully in a 
companion release, which would prevent purchases 
of securities sought by the bidder in a tender offer for 
a period of ten business days following termination of 
the tender offer. 


Rule 14d-8: Exemption from statutory Pro Rata 
Requirement. 


Rule 14d-8 is identical to proposed Rule 14d-9. The 
rule establishes an exemption from Section 14(d)(6) 
pursuant to Section 14(d)(8)(C) of the Exchange Act 
for a tender offer for less than all the outstanding 





26See pages 111 
comments. 


to 131 of the summary of 
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equity securities of a class in which the bidder 
provides pro rata periods in excess of those required 
by Section 14(d)(6). Thus, a bidder is allowed to use 
any proration period of more than ten days with 
respect to either the period after commencement or 
after notice of an increase in the consideration 
offered or both. The availability of the exemption is 
conditioned on disclosure of the different pro rata 
periods in the tender offer materials disseminated by 
the bidder on the date of commencement of the 
tender offer. In order to avail itself of this provision, a 
bidder would be required to notify security holders at 
the earliest possible time, i.e., the date of 
commencement, that pro rata time periods in 
addition to those required by statute will be provided 
in the tender offer. If no provision is made in the 
tender offer materials disseminated to security 
holders on the commencement date, the time 
requirements of Section 14(d)(6) would apply and the 
bidder would be unable to vary the proration periods 
during the course of the tender offer. Disclosure at 
the commencement of a tender offer is intended to 
avoid confusion and uncertainty among security 
holders confronted with a tender offer for their 
shares. 


Rule 14d-8 is voluntary and operates in a manner 
similar to that under Section 14(d)(6). The Commis- 
sion believes that the rule will resolve any doubt 
among practitioners that a bidder can extend either or 
both of the pro rata acceptance provisions beyond 
the ten-day periods without being in violation of 
Section 14(d)(6). Moreover, the rule decreases the 
likelihood of hasty decision-making by investors and 
increases the opportunity for equal participation by all 
security holders in tender offers for less than all 
securities of a class. 


Rule 14d-9: Solicitation/Recommendation State- 
ments With Respect to Certain Tender Offers. 


Rule 14d-9 is applicable to any solicitation or recom- 
mendation with respect to a tender offer by a person 
described in Rule 14d-9(d). Rule 14d-9(a) requires the 
filing of Schedule 14D-9 with the Commission and 
transmittal of copies to certain persons as soon as 
practicable on the date the solicitation or recom- 
mendation is first published or sent or given to 
security holders. The procedures applicable to trans- 
mittal by the subject company of copies of its 
Schedule 14D-9 to national securities exchanges and 
to the NASD have been revised to parallel the 
changes to Rule 14d-3(a). Thus, in lieu of the hand 
delivery requirement proposed for comment, the 
subject company is required to give telephonic notice 
of certain information in the schedule and to mail a 
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copy of the schedule to each national securities 
exchange where the security is registered and listed 
for trading and, if the class of securities is authorized 
for quotation in the NASDAQ interdealer quotation 
system, to the NASD. 


Under Rule 14d-9(b), material changes in the 
information contained in the Schedule 14D-9 are 
required to be filed with the Commission and trans- 
mitted to the same persons who received the initial 
filing under Rules 14d-9(a)(2) and (a)(3). Such 
amendments must be filed and transmitted promptly 
but not later than the date the material change is first 
published or sent or given to security holders. The 
proposal required material changes to be dissemi- 
nated to security holders, thus implicitly requiring 
disclosure of such changes to be made. Rule 14d-9(b) 
has been revised to make explicit both the obligation 
to disclose and to disseminate such changes. It has 
also been revised to specify that such disclosure and 
dissemination must be made promptly after the 
change has occurred. 


Rule 14d-9(c) establishes minimum _ informational 
requirements for any solicitation or recommendation 
that is communicated to security holders.27 In order 
to reduce the compliance burden, information 
furnished to security holders will not have to include 
the information required by Item 5 of Schedule 14D-9 
with respect to persons making solicitations or 
recommendations on behalf of the person filing the 
Schedule 14D-9. 


Rule 14d-9(d) specifies the persons who are required 
to comply with Rule 14d-9. Paragraph (d)(1) identifies 
the persons whose solicitations/ recommendations 
are subject to the rule and paragraph (d)(2) exempts 
specific persons from the rule. While the two para- 
graphs operate independently, they also interrelate. 
Thus, a person may be included within the first para- 
graph but not be required to comply with the rule 
because of an exemption provided in the second 
paragraph. The only significant changes in the pro- 
vision from that proposed for comment are with 
respect to Rule 14d-9(d)(2). As proposed for 
comment, an exemption was available for persons 
required to file a Schedule 14D-1. This standard 
would have created a hiatus in the application of the 
rule to solicitations/recommendations by a person 
during the five-day period between the commence- 





27In addition to the specific disclosure requirements 
of Rule 14d-10(c), solicitations/recommendations 
are also subject 14(e) of the Exchange Act. 
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ment of his tender offer under Rule 14d-2(b) and the 
filing of his Schedule 14D-1. By revising Rule 
14d-9(d)(2)(i) to exempt bidders who have actually 
filed a Schedule 14D-1 pursuant to Rule 14d-3, solici- 
tations/ recommendations made during the five-day 
period will be covered by the rule. The revision also 
removes any ambiguity in the coverage of persons 
who are required to file a Schedule 14D-1 but have 
not done so. In addition, Rule 14d-9(d)(2)(ii) has been 
revised to eliminate the coverage of attorneys, banks, 
brokers, fiduciaries or investment advisers who are 
not participating in a tender offer in more than a 
ministerial capacity. 


A specific exemption is provided for the subject 
company’s initial limited communication regarding a 
tender offer—the “‘stop-lood-and-listen” letter under 
Rule 14d-9(e). This provision has been reviewed to 
accommodate new Rule 14e-2, described below. A 
subject company which is sending a “‘stop-look-and- 
listen’’ letter is required to state that on or before a 
specified date (no later than 10 business days“? from 
the date of commencement) it will advise security 
holders of its position with respect to the tender 
offer. Thus, in order to avail itself of the exemption 
the subject company is required to make a subse- 
quent communication which is deemed by Rule 
14d-9(e) to constitute a solicitation/ recommendation 
subject to Rule 14d-9. 


Schedule 14D-9: 
Statement. 


Solicitation/ Recommendation 


Schedule 14D-9 is intended to provide more mean- 
ingful information to security holders in the context 
of a tender offer. The Commission believes that the 
disclosure elicited by the Schedule will assist security 
holders in making their investment decision and in 
evaluating the merits of a solicitation/ recommenda- 
tion. With the exception of amendments to Items 4 
and 7, and the Instruction to Item 3(b) the schedule is 
substantially the same as that proposed for comment. 


Item 3(b) requires, if material, a description of any 
contract, agreement, arrangement or understanding 
and any actual or potential conflict of interest 





28The time period has been shortened from the fif- 
teen business days proposed for comment to con- 
form with Rule 14e-2 and to ensure that security 
holders have adequate time to consider the subject 
company’s position in making their investment 
decision. 
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between the person filing the statement or its affili- 
ates and either: (1) the subject company, its 
executive officers, directors or affiliates; or (2) the 
bidder, its executive officers, directors or affiliates. 
The instruction to Item 3(b) pertains to a Schedule 
filed by the subject company and provides that when 
the materiality standard is applicable it is not 
necessary under certain circumstances” to include in 
the Schedule a description of any contract, agree- 
ment, arrangement or understanding between the 
subject company or its affiliates and any executive 
officer or director of the subject company. As 
proposed for comment, the instruction would have 
permitted descriptions to be omitted only if they 
related to present employment by the subject 
company or its affiliates and the same information 
had been previously disclosed. The scope of the in- 
struction has been expanded by permitting the 
omission of such descriptions which are unrelated 
to employment and by permitting reference to 
information which does not differ materially from 
information contained in communications filed with 
the Commission and disseminated to security 
holders. 


Item 4 pertains to the solicitation or recommendation 
itself. Paragraph (a) of Item 4 requires the person 
filing the statement to state the nature of the solicita- 
tion/recommendation and to specify whether the 
person is advising security holders to accept, reject or 
take other action with respect to the tender offer. In 
order to accommodate new Rule 14e-2, a new 
requirement has been added to paragraph (a) which 
requires a subject company which is not making a 
recommendation to state whether it is expressing no 
opinion and is remaining neutral toward the tender 
offer or is unable to take a position with respect to 
the tender offer. Thus, Item 4 is intended to serve as 
the vehicle for the subject company to satisfy the 
disclosure obligation imposed by Rule 14e-2 with 





22The conditions for not including such descriptions 
in the schedule are: (1) the information, or informa- 
tion which does not differ materially from such 
information, has been disclosed in a proxy state- 
ment, report or other communication within one 
year of the date of filing of the Schedule with the 
Commission; (2) the proxy statement, report or 
other communication has been filed with the Com- 
mission; (3) the schedule and the solicitation/re- 
commendation published, sent or given to security 
holders contain specific reference to the proxy 
statement, report or communication; and (4) a copy 
of the pertinent portion(s) of the proxy statement, 
report or other communication is filed as an exhibit 
to the schedule. 
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respect to a tender offer subject to Section 14(d). 
Item 4(b) has also been revised to account for Rule 
14e-2. A subject company will therefore be required 
under this sub-item to state the reasons for its 
position with respect to the tender offer. It should be 
noted that the instruction to Item 4(b) indicates that 
conclusory statements will not be considered 
sufficient disclosure of the reasons stated in response 
thereto. 


Item 7 of Schedule 14D-9 requires disclosure with 
respect to certain negotiations and transactions by 
the subject company. As proposed for comment, 
Item 7 would have required disclosure of any negotia- 
tion or transaction being undertaken in response to 
the tender offer by the subject company which 
related to or would have resulted in any of the 
following: (1) an extraordinary transaction, such as a 
merger or reorganization, involving the subject com- 
pany or any subsidiary of the subject company; (2) a 
sale or transfer of a material amount of assets of the 
subject company or any of its subsidiaries; (3) a 
tender offer for or other acquisition of subject com- 
pany securities; or (4) any material change in the 
subject company’s present capitalization or dividend 
policy. The proposal was criticized by commentators 
who were concerned that it would elicit premature 
disclosure of negotiations with competing bidders 
which could dissuade them from making an offer. It 
was noted that this would be harmful to security 
holders since they would be prevented from obtaining 
the highest price for their securities. In addition, 
concern was expressed that such disclosure may, 
either innocently or fraudulently, induce security 
holders to reject a tender offer on the basis of an 
unjustified inference that a competing bid is 
imminent. 


The Commission recognizes that premature dis- 
closure of the matters contemplated by the proposal 
may be detrimental to the interests of security 
holders. The effective representation of the interests 
of security holders may at times require management 
to maintain confidentiality during the formative 
stages of negotiations. On the other hand, the major 
developments referred to in Item 7 can be one of the 
most material items of information received by 
security holders. 


The Commission has addressed these competing 
concerns by approaching disclosure of these matters 
at two levels. While the proposal would have required 
the subject company to describe negotiations in 
response to a tender offer which related to or would 
result in the specified events, new Item 7(a) requires 
a statement as to whether negotiations are being 
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undertaken or are underway with respect to such 
events without requiring detailed disclosure. An 
instruction has also been added to Item 7(a) which 
clarifies the extent of the disclosure required with 
respect to negotiations. The instruction provides that, 
if an agreement in principle has not been reached, the 
possible terms of any transaction or the parties 
thereto need not be disclosed if in the opinion of the 
Board of Directors of the subject company such dis- 
closure would jeopardize continuation of such nego- 
tiations. In such event, disclosure that negotiations 
are being undertaken or are underway and are in the 
preliminary stages will be sufficient. Thus, security 
holders will be apprised that such negotiations are 
being held without the subject company’s having to 
furnish disclosure which would discourage further 
negotiations. A full description is, however, required 
under Item 7(b) with respect to the matters referred 
in Item 7(a)(1), (2), (3) or (4) at the time of any trans- 
action, board resolution, agreement in principle, or a 
signed contract in response to the tender offer. It 
should be noted, moreover, that Item 7 is not 
exclusive. Thus, in a particular case, requirements 
such as those imposed by Section 14(e) of the Act 
may dictate the disclosure comprehended by either 
paragraphs (a) or (b) of Item 7 at an earlier time or in 
greater detail than that contemplated by the item. 


Rule 14e-1: Unlawful Tender Offer Practices. 


With one exception Rule 14e-1(a) requires any tender 
offer to remain open for a minimum of twenty busi- 
ness days from the date it is first published or sent or 
given to security holders. The exception has been 
added to remove from the application of the rule 
tender offers by issuers for their own securities unless 
such offers are made in anticipation of or in response 
to another person’s tender offer for securities of the 
same class. Requiring a minimum period of twenty 
business days for issuer tender offers that are made 
in anticipation of or in response to a third party 
tender offer will preserve the neutrality of the 
Williams Act. It should be noted, however, that 
tender offers by certain issuers which are not made in 
anticipation of or in response to another person’s 
tender offer would be required by Rule 13e-430 [17 
CFR 240.13e-4] to remain open for fifteen business 
days from the date the tender offer is first published 





3°Rule 13e-4 applies to an issuer which has a class 
of equity security registered pursuant to section 12 
of the Act, or which is required to file periodic 
reports pursuant to section 15(d) of the Act, or 
which is a closed-end investment company regis- 
tered under the Investment Company Act of 1940. 
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or sent or given to security holders. The Commission 
believes that in the special context of such issuer 
tender offers the minimum period provided by Rule 
13e-4 is adequate. 


The commentators expressed divergent views with 
respect to Rule 14e-1(a). While most of the commen- 
tators favored the adoption of a minimum period 
requirement in excess of the period implicit in the 
operation of the statute, there was no consensus as 
to what the length of the period should be. 


The Commission finds persuasive the views of the 
commentators who indicated that a minimum period 
of thirty business days is unnecessarily long. In the 
Commission's view the objectives of a minimum 
period, which are discussed below, can be accom- 
plished with a minimum period of twenty business 
days. These purposes do not, as suggested by some 
commentators, include the promotion of compet- 
ing tender offers which normally result in in- 
creasing the consideration paid for the securities 
being sought. This has been the Commission's view 
in administering the Williams Act?! and has also been 
judicially endorsed.’ In any event, a study con- 
ducted by the Commission's Directorate of Economic 
and Policy Research of 153 cash tender offers for 
common stock listed on either the New York Stock 
Exchange or the American Stock Exchange during 
the period from 1974 through 1978 reveals that most 
recent tender offers do not involve offers by com- 
peting bidders and do not have offer price revisions. 


There are several purposes to be served by Rule 
14e-1(a). Tender offers which do not stay open for a 
reasonable length of time increase the likelihood of 
hasty, ill-considered decision making on the basis of 





3'1During his testimony at Senate hearings held with 
respect to the regulation of tender offers, Commis- 
sioner Loomis remarked: ‘‘[W]e think it reasonable 
to conclude that the primary objective of the Willi- 
ams Act was to provide investor protection in 
takeover situations rather than to regulate tender 
offers as an economic phenomenon.” Testimony of 
Philip A. Loomis, Commissioner, SEC Hearings on 
Regulation Under Federal Banking and Securities 
Laws of Persons Involved in Corporate Takeovers, 
Before the Senate Comm. on Banking, Housing and 
Urban Affairs, 94th Cong., 2d Sess. 87 (1976). 


32See Bucher v. Shumway, 452 F. Supp. 1288, 
1294 (S.D.N.Y. 1978). 
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inadequate or incomplete information as well as the 
possibility for fraudulent, deceptive or manipulative 
acts or practices by a bidder and others. The 
problems engendered by tender offers of excessively 
short duration also may have provided part of the 
stimulus for some of the 36 states which have 
enacted antitakeover statutes since 1968. To the 
extent this was a purpose of such legislation, the at- 
tempt to alleviate the problem was laudable, but has 
resulted in an inconsistent, overlapping and often 
counterproductive pattern of regulation and in many 
instances may have tipped the carefully constructed 
balance between bidder and subject company en- 
visioned by the Williams Act in favor of subject 
company. Accordingly, the Commission believes that 
a uniformly applied federal regulation will better serve 
the purposes and policies of the Williams Act, 
including the interests of investors. 


Tender offers which do not remain open for a 
reasonable period may impede the effective operation 
of Regulation 14D. In particular, Rule 14d-4 contem- 
plates methods of dissemination which require a 
considerable period of time to accomplish. Two of 
these methods, summary publication and the use of 
shareholder lists and security position listings, involve 
mailings to security holders. The latter method also 
requires transmittal to beneficial owners of the 
securities being sought of the bidder’s tender offer 
materials through the facilities of brokers, banks 
and similar persons. Although these methods will 
provide improved dissemination of tender offer 
materials, mailing and transmittal will reduce the 
amount of time available to security holders to 
consider the tender offer materials. The Commission 
therefore believes a minimum period of twenty busi- 
ness days is necessary. 


For similar reasons, the Commission is adopting Rule 
14e-1(b) which requires that any tender offer°-’ must 
remain open for at least ten business days after the 
date of the notice of an increase in either the offered 
consideration or the dealer's soliciting fee. The Com- 
mission believes that this provision will facilitate 
communication during tender offers and provide a 
realistic time frame for security holders to evaluate 
certain increases before making an investment 
decision. In the Commission's view, Rule 14e-1(b) will 
alleviate undue pressure on security holders without 
unduly hindering the person making a tender offer. 





33Rule 14e-1(b) also includes an exception for 
issuer tender offers which are not made in anticipa- 
tion of or in response to another person's tender 
offer for securities of the same class. 
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Paragraphs (a) and (b) of Rule 14e-1 operate on a 
concurrent, rather than a consecutive, basis. For 
example, if the offeror increases the consideration 
offered on business day 3 of the tender offer, the ten 
business day requirement of Rule 14e-1(b) would 
expire during the twenty business day period of Rule 
14e-1(a) and would not result in requiring the offer to 
be extended. 


Rule 14e-1(c) has been revised to require a person 
making a tender offer to pay the consideration 
offered or to return the securities deposited by or on 
behalf of security holders promptly after the termina- 
tion or withdrawal of the tender offer. This standard 
is also the standard applicable to issuer tender offers 
under Rule 13e-4(f)(5). Thus, any person making a 
tender offer is required to use all reasonable efforts to 
pay promptly for or to return deposited securities. 
The Commission recognizes that the operation of this 
standard will be affected by the practices of the 
financial community and the following factors: 
current settlement, handling and delivery procedures 
relating to tenders made by guaranteed deliveries by 
appropriate institutions; procedures to cure technical 
defects in tenders; and the application of the 
Hart-Scott-Rodino Antitrust Improvements Act of 
19764 and the rules promulgated thereunder. © The 
Commission believes that this provision will protect 
investors by ensuring that deposited securities are not 
tied up for an unreasonable length of time and will 
not unduly burden either the offeror or its depository 
in their operations after the termination of a tender 
offer. 





3415 U.S.C. 18a et seq. 


35See Release by Federal Trade Commission 
announcing promulgation of final rules re: Pre- 
merger Notification; Reporting and Waiting Period 
Requirements (July 31, 1978) (43 FR 33450). 


36A memorandum from the Division of Corporation 
Finance which was submitted to the Senate Com- 
mittee considering the Williams Act amendment 
pursuant to the request of Senator Williams to then 
Chairman Budge for examples of how the Commis- 
sion proposed to implement the grant of rulemaking 
authority under Section 14(e) identified one area to 
be addressed by the rulemaking authority as the 
Situation in which: 


[T]he person who makes a tender offer may 
fail (a) to pay for securities purchased, or (b) 
to return to their owner's securities not pur- 
chased promptly upon the termination of 
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Finally, Rule 14e-1(d) has been revised to require 
notice of an extension of the tender offer to be issued 
through a press release or other public announce- 
ment no later than the earlier of: (i) 9:00 a.m. Eastern 
time, on the next business day after the scheduled 
expiration date of the offer; or (ii) if the class of 
securities which is the subject of the tender offer is 
registered on one or more national securities 
exchanges, the first opening of any one of such 
exchanges on the next business day after the 
scheduled expiration date of the offer. The notice is 
required to include a statement of the approximate 
number of securities deposited up to the date of such 
notice. As proposed for comment, a notice of 
extension would have been required to be issued 
promptly, but not later than one business day before 
the scheduled expiration date of the tender offer. 
Since most shares are tendered on the last day of the 
tender offer, the Commission agrees with the 
commentators that the proposal was not feasible. 


Proposed Rule 14e-2. 


Proposed Rule 14e-2 included three provisions 
designed to address the problem of purchases of 
subject company securities by any person, inlcuding 
a bidder, on the basis of certain material, non-public 
information, i.e., the undisclosed determination of 
the bidder to make a tender offer for such securities. 
For the reasons discussed below, this proposal has 
been withdrawn and a revised proposed Rule 14e-3 is 
being published for comment in the companion 
release. 


Proposed Rule 14e-2(a) would have applied to any 
person, other than the bidder, who purchased subject 
company securities on the basis of non-public 
information received directly or indirectly from a 
bidder that enabled the person to know or reasonably 
believe that the bidder would make a tender offer for 
such securities. The proposal would have proscribed 
any purchase of subject company securities by a 
person in receipt of such information unless prior to 
the purchase the person publicly announced the in- 
formation received and its source. In view of the 
comments received and its subsequent experience, 
the Commission believes that a more generic 





the tender offer in accordance with the 
practices of the financial community for set- 
tlement of transactions, usually within five 
days. 


1970 Senate Hearings at 11-12. 
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approach to this question is needed. Therefore, the 
Commission is concurrently proposing for comment 
proposed Rule 14e-3(a) which pertains to purchases 
of subject company securities by persons on the basis 
of any material non-public information relating to a 
tender offer, including the determination to make a 
tender offer. 


Proposed Rule 14e-2(b) would have required a bidder 
who knew or had reason to believe that another 
person had violated, was in the process of violating, 
or was about to violate proposed Rule 14e-2(a) to 
promptly make a public announcement of appropriate 
information with respect to the bidder’s tender offer 
for subject company securities. This proposal was 
intended to provide a reasonable assurance that in 
the event of violations of proposed Rule 14e-2(a) the 
marketplace and investors would be promptly alerted 
by the bidder. The Commission continues to believe 
that the bidder's role is critical in preventing the 
misuse of material non-public information relating to 
a tender offer. However, in view of the substantial 
concerns raised by the commentators with respect to 
the proposal, the Commission has determined that a 
different approach to the problem is more feasible. 
Therefore, the Commission is concurrently publishing 
for comment a proposed Rule 14e-3(b) which 
addresses the source rather than the effect of the 
problem. Generally, the proposal would prohibit any 
tender offeror from communicating material non- 
public information relating to the tender offer to any 
other person if the tender offeror knows or has 
reason to believe such other person is likely to pur- 
chase subject company securities on the basis of 
such information. 


Proposed Rule 14e-2(c) would have prohibited the 
purchase of subject company securities by a bidder 
which had determined to make a tender offer therefor 
but had not yet publicly announced its intention to do 
so unless prior to any such purchase the bidder made 
a public announcement of certain information. The 
commentators raised a number of problems with 
respect to the proposal. They noted that it would 
prohibit the widely used acquisition technique of 
making a negotiated block purchase followed by an 
“any and all’ tender offer at the same price to all 
other stockholders. It was also noted that the 
increased risk that purchases made to test the market 
would be construed in hindsight to have violated the 
proposal would cause many prospective bidders to 
stay out of the market. In the commentators’ view, 
this problem is exacerbated by the absence of a 
definition of the term ‘‘tender offer.’’ It was sub- 
mitted that without a definition it would be difficult to 
know when a determination to make a tender offer 
has been reached. Because of these changes and 
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other changes in tender offer practice which would 
be brought about by the proposal, commentators 
were of the view that it would shift the balance of 
regulation and would dissuade bidders from making 
tender offers. For these as well as other reasons, the 
Commission has determined not to adopt the 
proposal at this time. However, the Commission 
continues to be concerned by purchases by bidders 
after the determination to make a tender offer has 
been made and may revisit the issue after final 
rulemaking action has been taken with respect to the 
proposed definition of the term ‘‘tender offer.”’ 


Rule 14e-2: Position of Subject Company With 
Respect to a Tender Offer. 


The Commission requested specific comment in the 
February release with regard to whether a rule should 
be adopted under the Williams Act which would 
require subject company management to disclose to 
security holders that: (1) the subject company recom- 
mends acceptance or rejection of a tender offer; (2) 
the subject company is expressing no opinion and is 
remaining neutral toward the tender offer; or (3) the 
subject company is unable to take a position with 
respect to the tender offer. It was also noted that if 
the subject company’s position changed during the 
tender offer, timely disclosure of such change would 
be required. Comment was also requested as to the 
appropriateness of specifying this obligation by rule 
under Section 14(d)(4) and/or Section 14(e) of the 
Williams Act. 


Rule 14e-2 implements this specific inquiry by 
requiring the subject company to publish or send or 
give to security holders a statement disclosing its 
position with respect to the tender offer within ten 
business days of the commencement of a tender 


offer by a person other than the issuer. The 
statement of position would take one of three forms: 
(1) the subject company recommends acceptance or 
rejection of a tender offer; (2) the subject company 
expresses no opinion and will remain neutral toward 
the tender offer; or (3) the subject company is unable 
to take a position with respect to the tender offer. In 
addition, the subject company is required to include 
the reason(s) for its position with respect to the ten- 
der offer, including the inability to take a position. Ifa 
subject company changes its position or other 
material changes occur in the disclosure required by 
the rule, the subject company is required to promptly 
publish or send or give to security holders a state- 
ment disclosing such material change. 


As noted previously, a statement of position pursuant 
to Rule 14e-2 with respect to a tender offer which is 
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subject to Section 14(d)(1) of the Act is deemed by 
Rule 14d-9(f) to constitute a solicitation or recom- 
mendation within the meaning of Rule 14d-9 and 
Section 14(d)(4) of the Act. In such case, a subject 
company is required to comply with the requirements 
of Rule 14d-9. Thus, among other things, a subject 
company is required to file a Schedule 14D-9 with the 
Commission and include the information required by 
certain items thereof in the information disseminated 
to security holders. Item 4 of the Schedule is among 
the items of information which is required to be com- 
municated to security holders and is intended to 
serve as the vehicle by which the subject company 
will satisfy its disclosure obligation under Rule 14e-2 
with respect to tender offers subject to’ Section 
14(d)(1). 


Rule 14e-2 is predicated primarily on Section 14(e) 
which grants to the Commission authority to define 
and prescribe means reasonably designed to prevent 
fraudulent, deceptive or manipulative acts and 
practices in connection with any tender offer. This 
rulemaking authority was granted to the Commission 
by the 1970 Williams Act amendments. During his 
testimony at the Senate hearings on this legislation, 
then Chairman Budge was asked by Senator Williams 
to give the committee ‘‘some examples of fraudulent, 
deceptive or manipulative practices used in tender 
offers which the proposed Commission rulemaking 
powers would prevent.’’?/ In response to this specific 
request, a memorandum from the Commission's 
Division of Corporation Finance was submitted for 
the record. Among the “problem areas’’ enumerated 
by this memorandum which the staff proposed to 
deal with by the rulemaking authority under Section 
14(e), as amended, was the situation in which 


Management of the target company in a 
tender offer may omit to make timely dis- 
closure of its position in favor of or in opposi- 
tion to such bids or change in such posi- 
tion. 


Rule 14e-2 is designed to address the problem 
identified by the Commission staff memorandum in a 
manner similar to that described therein. The subject 
company’s position with respect to a tender offer can 





37Hearings on S.336 and S.3431 Before the Sub- 
comm. on Securities of the Senate Comm. on Bank- 
ing 91st Cong., 2d Sess. 11 (1970) [the “1970 
Senate Hearings’’]. 


38/d. at 12. 
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have a determinative effect on the outcome of a 
tender offer and thus is material to security 
holders.°¥ The subject company therefore should not 
be permitted to state its position when it maximizes 
its tactical advantage and to remain silent when it 
does not. Such complete discretion increases the 
likelihood for hasty, ill-considered decision-making by 
security holders and the possibility for fraudulent, 
deceptive or manipulative acts or practices by a 
subject company and others. It is also inconsistent 
with the neutrality between bidders and subject 
companies sought to be achieved by the Williams 
Act. 


The Commission believes that the ten business day 
period will provide the subject company with suffi- 
cient time to consider, analyze, and formulate a posi- 
tion with respect to the tender offer. Since Rule 
14e-1(a) requires a third-party tender offer to remain 
open for twenty business days, the subject company 
has an effective opportunity to furnish ‘‘any informa- 
tion at its disposal pertinent to the merits of the offer 
before security holders are required to respond to 
it.’"*4 Moreover, since Rule 14d-7(a)(1) allows 
security holders to withdraw their securities until the 
expiration of fifteen business days from the date the 
tender offer commences, security holders will have at 
least five business days to reconsider their decision to 
deposit their securities in light of the information 
provided to them by the subject company. The Com- 
mission believes that the statement of the subject 
company’s position within ten business days of 
commencement together with a twenty business day 
minimum period will “avoid tipping the balance of 
regulation either in favor of [the subject company] or 
in favor of the person making the takeover bid.”’ 1 


lll. Certain Findings 


In publishing the February proposals, the Commission 
specifically invited comments with respect to: (1) 





39’‘By reason of the special relationship between 
them, shareholders are likely to rely heavily upon 
the representations of corporate insiders when the 
shareholders find themselves in the midst of a bat- 
tle for control.’’ Chris Craft Industries, Inc. v. Piper 
Aircraft Corp., 480 F.2d 341, 364-65 (2d Cir. 1973), 
cert.denied, 414 U.S. 910 (1973). 


40Hearings on S.510 Before the Subcomm. on 
Securities of the Senate Comm. on Banking and 
Currency, 90th Cong., 1st Sess. 19 (1967). 

41S. Rep. No. 550, 90th Cong., 1st Sess. 3 (1967). 
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whether the costs imposed on bidders, subject 
companies and/or others by the proposals would 
outweigh their benefits to investors and the public 
interest; and (2) whether any proposed rule or the 
proposed schedule, if adopted, would have an 
adverse effect on competition or would impose a 
burden on competition or would impose a burden on 
competition which is neither necessary nor appro- 
priate in furthering the purposes of the Exchange 
Act. 


The comment letters did not provide any significant 
basis for concluding that the implementation of the 
Commission's statutory mandate in the manner 
proposed would be outweighed by such possible 
additional costs. Accordingly, the Commission finds 
that the costs imposed on bidders, subject companies 
and others by the rules and schedule published herein 
are not unreasonable and are far outweighed by the 
benefits which will accrue to investors. 


As required by Section 23(a)(2) of the Exchange Act, 
the commission has specifically considered the 
impact which the rules and schedule published herein 
will have on competition. The Commission finds that 
compliance with the rules and schedule will not 
impose any significant burden on competition. In any 
event, the Commission has determined that any 
possible competitive burden will be outweighed by, 
and is necessary and appropriate to achieve, the 
benefits of the rules and schedule of investors. 


IV. Operation of Rules and Schedule, Effective Date 


The rules and schedule published herein are not 
applicable to any tender offer which has been 
published or sent or given to security holders prior to 
their effective date. The rules and schedule will 
become effective 30 days after publication in the 
Federal Register. No person is relieved from such 
person's present obligations under other provisions of 
the Federal securities laws pending the effective date 
of the rules and schedule. 


V. Text of Adopted Rules and Schedule 


The text of the rules and schedule is set forth below. 


TEXT OF RULES 


1. Section 230.434b of 17 CFR Part 230 is 
amended to read as follows: 
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§230.434b Additional information required to be 
included in prospectuses relating to tender offers. 


Notwithstanding the provisions of any form for the 
registration of securities under the Act, any 
prospectus relating to securities to be offered in 
connection with a tender offer for, or a request or 
invitation for tenders of, securities which is subject to 
section 14(d) of the Securities Exchange Act of 1934 
shall include all of the information, not otherwise 
required to be included therein, required by 
§240.14d-6(e)(1) of this chapter to be included in all 
such tender offers, requests or invitations, published 
or sent or given to the holders of such securities. 


ll. Section 240.13d-101 of 17 CFR Part 240 is 
amended by revising Instruction B to read as 
follows: 


§240.13d-101 Schedule 13D-Information to be 
included in statements filed pursuant to §240. 13d-1(a) 
and amendments thereto filed pursuant to 
§240. 13d-2(a). 


Instructions A. ** 


B. Information contained in exhibits to the state- 
ment may be incorporated by reference in answer or 
partial answer to any item or sub-item of the state- 
ment unless it would render such answer misleading, 
incomplete, unclear or confusing. Material incor- 
porated by reference shall be clearly identified in the 
reference by page, paragraph, caption or otherwise. 
An express statement that the specified matter is 
incorporated by reference shall be made at the 
particular place in the statement where the informa- 
tion is required. A copy of any information or a copy 
of the pertinent pages of a document containing such 
information which is incorporated by reference shall 
be submitted with this statement as an exhibit and 
shall be deemed to be filed with the Commission for 
all purposes of the Act. 


lll. Sections 240.14d-1 through 240.14d-101 (Regu- 
lation 14D( of 17 CFR Part 240 are revised as follows: 
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REGULATION 14D 


§240.14d-1 Scope of and definitions applicable to 
Regulations 14D and 14E. 


(a) Scope. Regulation 14D (88§240.14d-1 through 
240.14d-101) shall apply to any tender offer which is 
subject to section 14(d)(1) of the Act, including, but 
not limited to, any tender offer for securites of a class 
described in that section which is made by an affiliate 
of the issuer of such class. Regulation 14E 
(§§240.14e-1 and 240.14e-2) shall apply to any ten- 
der offer for securities (other than exempted securi- 
ties) unless otherwise noted therein. 


(b) Definitions. Unless the context otherwise 
requires, all terms used in Regulation 14D and 
Regulation 14E have the same meaning as in the Act 
and in Rule 12b-2 (8240.12b-2) promulgated there- 
under. In addition, for purposes of sections 14(d) and 
14(e) of the Act and Regulations 14D and 14E, the 
following definitions apply: 


(1) The term ‘‘bidder’’ means any person who 
makes a tender offer or on whose behalf a tender 
offer is made: Provided, however, That the term does 
not include an issuer which makes a tender offer for 
securities of any class of which it is the issuer; 


(2) The term ‘‘subject company” means any issuer 
of securities which are sought by a bidder pursuant to 
a tender offer; 


(3) The term “security holders’’ means holders of 
record and beneficial owners of securities which are 
the subject of a tender offer; 


(4) The term “beneficial owner’ shall have the same 
meaning as that set forth in Rule 13d-3: Provided, 
however, That, except with respect to Rule 14d-3, 
Rule 14d-9(d) and Item 6 of Schedule 14D-1, the term 
shall not include a person who does not have or share 
investment power or who is deemed to be a bene- 
ficial owner by virtue of Rule 13d-3(d)(1) 
(8240. 13d-3(d)(1) ); 


(5) The term “tender offer material’’ means: 


(i) The bidder's formal offer, including all 
the material terms and conditions of the 
tender offer and all amendments thereto; 
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(ii) The related transmittal letter (whereby 
securities of the subject company which are 
sought in the tender offer may be transmitted 
to the bidder or its depositary) and _ all 
amendments thereto; and 


(iii) Press releases, advertisements, letters 
and other documents published by the bidder 
or sent or given by the bidder to security 
holders which, directly or indirectly, solicit, 
invite or request tenders of the securities 
being sought in the tender offer; 


(6) The term ‘‘executive officer’’ means the 
president, secretary, treasurer, any vice president in 
charge of a principal business function (such as sales, 
administration or finance) or any other person who 
performs similar policy making functions for a 
corporation; 


(7) The term “business day’’ means any day, other 
than Saturday, Sunday or a federal holiday, and shall 
consist of the time period from 12:01 a.m. through 
12:00 midnight Eastern time. In computing any time 
period under section 14(d)(5) or section 14(d)(6) of 
the Act or under Regulation 14D or Regulation 14E, 
the date of the event which begins the running of 
such time period shall be included except that if such 
event occurs on other than a business day such 
period shall begin to run on and shall include the first 
business day thereafter; and 


(8) The term “security position listing’’ means, with 
respect to securities of any issuer held by a registered 
clearing agency in the name of the clearing agency or 
its nominee, a list of those participants in the clearing 
agency on whose behalf the clearing agency holds 
the issuer's securities and of the participants’ respec- 
tive positions in such securities as of a specified date’ 


8240.14d-2 Date of commencement of a tender 
offer. 


(a) Commencement. A tender offer shall com- 
mence for the purposes of section 14(d) of the Act 
and the rules promulgated thereunder at 12:01 a.m. 
on the date when the first of the following events 
occurs: 


(1) The long form publication of the tender offer is 
first published by the bidder pursuant to Rule 14d-4 
(a)(1) (8 240. 14d-4(a)(1)); 
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(2) The summary advertisement of the tender offer 
is first published by the bidder pursuant to Rule 14d-4 
(a)(2) (8 240. 14d-4(a)(2)); 


(3) The summary advertisement or the long form 
publication of the tender offer is first published by the 
bidder pursuant to Rule 14d-4(a)(3) (§ 240.14d-4(a) 
(3)); 


(4) Definitive copies of a tender offer, in which the 
consideration offered by the bidder consists of 
securities registered pursuant to the Securities Act of 
1933, are first published or sent or given by the bidder 
to security holders; or 


(5) The tender offer is first published or sent or 
given to security holders by the bidder by any means 
not otherwise referred to in paragraphs (a)(1) through 
(a)(4) of this section. 


(b) Public announcement. A public announcement 
by a bidder through a press release, newspaper 
advertisement or public statement which includes the 
information in paragraph (c) of this section with 
respect to a tender offer in which the consideration 
consists solely of cash and/or securities exempt from 
registration under section 3 of the Securities Act of 
1933 shall be deemed to constitute the commence- 
ment of a tender offer under paragraph (a)(5) of this 
section except that such tender offer shall not be 
deemed to be first published or sent or given to 
security holders by the bidder under paragraph (a)(5) 
of this section on the date of such public announce- 
ment if within five business days of such public an- 
nouncement, the bidder either: 


(1) Makes a subsequent public announcement stat- 
ing that the bidder has determined not to continue 
with such tender offer, in which event paragraph 
(a)(5) of this section shall not apply to the initial pub- 
lic announcement; or 


(2) Complies with Rule 14d-3(a) (§ 240. 14d-3(a)) and 
contemporaneously disseminates the disclosure 
required by Rule 14d-6 (8 240.14d-6) to security 
holders pursuant to Rule 14d-4 (§ 240.14d-4) or other- 
wise in which event: 


(i) The date of commencement of such 
tender offer under paragraph (a) of this 
section will be determined by the date of in- 
formation required by Rule 14d-6 is first pub- 
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lished or sent or given to security holders 
pursuant to Rule 14d-4 or otherwise; and 


(ii) Notwithstanding paragraph (b)(2)(i) of 
this section, section 14(d)(7) of the Act shall 
be deemed to apply to such tender offer from 
the date of such public announcement. 


(c) /nformation. The information referred to in 
paragraph (b) of this section is as follows: 


(1) The identity of the bidder; 


(2) The identity of the subject company; and 


(3) The amount and class of securities being sought 
and the price or range of prices being offered 
therefor. 


(d) Announcements not resulting in commence- 
ment. A public announcement by a bidder through 
a press release, newspaper advertisement or public 
statement which only discloses the information in 
paragraphs (d)(1) through (d)(3) of this section con- 
cerning a tender offer in which the consideration 
consists solely of cash and/or securities exempt from 
registration under section 3 of the Securities Act of 
1933 shall not be deemed to constitute the com- 
mencement of a tender offer under paragraph (a)(5) 
of this section. 


(1) The identity of the bidder; 
(2) The identity of the subject company; and 


(3) A statement that the bidder intends to make a 
tender offer in the future for a class of equity 
securities of the subject company which statement 
does not specify the amount of securities of such 
class to be sought or the consideration to be offered 
therefor. 


(e) Announcement made pursuant to Rule 135. A 
public announcement by a bidder through a press re- 
lease, newspaper advertisement or public statement 
which discloses only the information in Rule 135(a)(4) 
(8 230.135(a)(4)) concerning a tender offer in which 
the consideration consists solely or in part of 
securities to be registered under the Securities Act of 
1933 shall not be deemed to constitute the com- 
mencement of a tender offer under paragraph (a)(5) 
of this section: Provided That such bidder files a re- 
gistration statement with respect to such securities 
promtply after such public announcement. 


SEC DOCKET/1077 





§ 240.14d-3 Filing and transmission of tender offer 
statement. 


(a) Filing and transmittal. No bidder shall make a 
tender offer if, after consummation thereof, such 
bidder would be the beneficial owner of more than 5 
percent of the class of the subject company’s 
securities for which the tender offer is made, unless 
as soon as practicable on the date of the com- 
mencement of the tender offer such bidder: 


(1) Files with the Commission ten copies of a 
Tender Offer Statement on Schedule 14D-1 (8 
240.14d-100), including all exhibits thereto; 


(2) Hand delivers a copy of such Schedule 14D-1, 
including all exhibits thereto: 


(i) To the subject company at its principal 
executive office; and 


(ii) To any other bidder, which has filed a 
Schedule 14D-1 with the Commission 
relating to a tender offer which has not yet 
terminated for the same class of securities of 
the subject company, at such bidder's prin- 
cipal executive office or at the address of the 
person authorized to receive notices and 
communications (which is disclosed on the 
cover sheet of such other bidder’s Schedule 
14D-1); 


(3) Gives telephonic notice of the information re- 
quired by Rule 14d-6(e)(2)(i) and (ii) (8 240.14d-6(e) 
(2)(i) and (ii)) and mails by means of first class mail a 
copy of such Schedule 14D-1, including all exhibits 
thereto: 


(i) To each national securities exchange 
where such class of the subject company’s 
securities is registered and listed for trading 
(which may be based upon information con- 
tained in the subject company’s most recent 
Annual Report on Form 10-K (§249.310) filed 
with the Commission unless the bidder has 
reason to believe that such information is not 
current) which telephonic notice shall be 
made when practicable prior to the opening 
of each such exchange; and 


(ii) To the National Association of Securi- 
ties Dealers, Inc. (‘NASD’) if such class of 
the subject company’s securities is author- 
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ized for quotation in the NASDAQ interdealer 
quotation system. 


(b) Additional materials. The bidder shall file with 
the Commission ten copies of any additional tender 
offer materials as an exhibit to the Schedule 14D-1 
required by this section, and if a material change 
occurs in the information set forth in such Schedule 
14D-1, ten copies of an amendment to Schedule 
14D-1 (each of which shall include all exhibits other 
than those required by Item 11(a) of Schedule 14D-1) 
disclosing such change and shall send a copy of such 
additional tender offer material or such amendment 
to the subject company and to any exchange and/or 
the NASD, as required by paragraph (a) of this 
section, promptly but not later than the date such 
additional tender offer material or such change is first 
published, sent or given to security holders. 


(c) Certain announcements. Notwithstanding the 
provisions of paragraph (b) of this section, if the 
additional tender offer material or an amendment to 
Schedule 14d-1 discloses only the number of shares 
deposited to date, and/or announces an extension of 
the time during which shares may be tendered, then 
the bidder may file such tender offer material or 
amendment and send a copy of such tender offer 
material or amendment to the subject company, any 
exchange and/or the NASD, as required by 
paragraph (a) of this section, promtply after the date 
such tender offer material is first published or sent or 
given to security holders. 


§ 240.14d-4 Dissemination of certain tender offers. 


(a) Materials deemed published or sent or given. A 
tender offer in which the consideration consists solely 
of cash and/or securities exempt from registration 
under section 3 of the Securities Act of 1933 shall be 
deemed ‘‘published or sent or given to security 
holders” within the meaning of section 14(d)(1) of the 
Act if the bidder complies with all of the requirements 
of any one of the following sub-paragraphs: Pro- 
vided, however, That any such tender offers may be 
published or sent or given to security holders by other 
methods, but with respect to summary publication, 
and the use of stockholder lists and security position 
listings pursuant to Rule 14d-5, paragraphs (a)(2) and 
(a)(3) of this section are exclusive. 


(1) Long-form publication. The bidder makes ade- 
quate publication in a newspaper or newspapers of 
long-form publication of the tender offer. 
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® (2) Summary publication. 


(i) If the tender offer is not subject to Rule 
13e-3 (§240.13e-3), the bidder makes 
adequate publication in a newspaper or 
newspapers of a summary advertisement of 
the tender offer; and 


(ii) Mails by first class mail or otherwise 
furnishes with reasonable promptness the 
bidder's tender offer materials to any security 
holder who requests such tender offer mate- 
rials pursuant to the summary advertisement 
or otherwise. 


(3) Use of stockholder lists and security position 
listings. Any bidder using stockholder lists and 
security position listings pursuant to Rule 14d-5 shall 
comply with paragraphs (a)(1) or (a)(2) of this section 
on or prior to the date of the bidder's request for 
such lists or listing pursuant to Rule 14d-5(a). 


(b) Adequate publication. Depending on the facts 
and circumstances involved, adequate publication of 
a tender offer pursuant to this section may require 
publication in a newspaper with a national circulation 
or may only require publication in a newspaper with 
metropolitan or regional circulation or may require 
publication in a combination thereof: Provided, how- 
ever, That publication in all editions of a daily 
newspaper with a national circulation shall be 
deemed to constitute adequate publication. 


(c) Publication of changes. \f a tender offer has 
been published or sent or given to security holders by 
one or more of the methods enumerated in paragraph 
(a) of this section, a material change in the informa- 
tion published, sent or given to security holders shall 
be promptly disseminated to security holders in a 
manner reasonably designed to inform security 
holders of such change; Provided, however, That if 
the bidder has elected pursuant to Rule 14d-5(f)(1) of 
this section to require the subject company to 
disseminate amendments disclosing material changes 
to the tender offer materials pursuant to Rule 14d-5, 
the bidder shall disseminate material changes in the 
information published or sent or given to security 
holders at least pursuant to Rule 14d-5. 


§ 240.14d-5 Dissemination of certain tender offers 
by the use of stockholder lists and security position 
listings. 
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(a) Obligations of the subject company. Upon re- 
ceipt by a subject company at its principal executive 
offices of a bidder’s written request, meeting the 
requirements of paragraph (e) of this section, the 
subject company shall comply with the following sub- 
paragraphs. 


(1) The subject company shall notify promptly 
transfer agents and any other person who will assist 
the subject company in complying. with the require- 
ments of this section of the receipt by the subject 
company of a request by a bidder pursuant to this 
section. 


(2) The subject company shall promptly ascertain 
whether the most recently prepared stockholder list, 
written or otherwise, within the access of the subject 
company was prepared as of a date earlier than ten 
business days before the date of the bidder’s request 
and, if so, the subject company shall promptly 
prepare or cause to be prepared a stockholder list as 
of the most recent practicable date which shall not be 
more than ten business days before the date of the 
bidder’s request. 


(3) The subject company shall make an election to 
comply and shall comply with all of the provisions of 
either paragraph (b) or paragraph (c) of this section. 
The subject company’s election once made shall not 
be modified or revoked during the bidder's tender 
offer and extensions thereof. 


(4) 


No later than the second business day after the 
date of the bidder’s request, the subject company 
shall orally notify the bidder, which notification shall 
be confirmed in writing, of the subject company’s 
election made pursuant to paragraph (a)(3) of this 


section. Such notification shall indicate (i) the 
approximate number of security holders of the class 
of securities being sought by the bidder and, (ii) if the 
subject company elects to comply with paragraph (b) 
of this section, appropriate information concerning 
the location for delivery of the bidder’s tender offer 
materials and the approximate direct costs incidental 
to the mailing to security holders of the bidder's 
paragraph (g)(2) of this section. 


(b) Mailing of tender offer materials by the subject 
company. A subject company which elects pursuant 
to paragraph (a)(3) of this section to comply with the 
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provisions of this paragraph shall perform the acts 
prescribed by the following subparagraphs. 


(1) The subject company shall promptly contact 
each participant named on the most recent security 
position listing of any clearing agency within the 
access of the subject company and make inquiry of 
each such participant as to the approximate number 
of beneficial owners of the subject company 
securities being sought in the tender offer held by 
each such participant. 


(2) No later than the third business day after 
delivery of the bidder’s tender offer materials pur- 
suant to paragraph (g)(1) of this section, the subject 
company shall begin to mail or cause to be mailed by 
means of first class mail a copy of the bidder’s tender 
offer materials to each person whose name appears 
as a record holder of the class of securities for which 
the offer is made on the most recent stockholder list 
referred to in paragraph (a)(2) of this section. The 
subject company shall use its best efforts to complete 
the mailing in a timely manner but in no event shall 
such mailing be completed in a substantially greater 
period of time than the subject company would 
complete a mailing to security holders of its own 
materials relating to the tender offer. 


(3) No later than the third business day after the de- 
livery of the bidder's tender offer materials pursuant 
to paragraph (g)(1) of this section, the subject 
company shall begin to transmit or cause to be 
transmitted a sufficient number of sets of the bidder's 
tender offer materials to the participants named on 
the security position listings described in paragraph 
(b)(1) of this section. The subject company shall use 
its best efforts to complete the transmittal in a timely 
manner but in no event shall such transmittal be 
completed in a substantially greater period of time 
than the subject company would complete a trans- 
mittal to such participants pursuant to security 
position listings of clearing agencies of its own 
material relating to the tender offer. 


(4) The subject company shall promptly give oral 
notification to the bidder, which notification shall be 
confirmed in writing, of the commencement of the 
mailing pursuant to paragraph (b)(2) of this section 
and of the transmittal pursuant to paragraph (b)(3) of 
this section. 


(5) During the tender offer and any extension 
thereof the subject company shall use reasonable 
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efforts to update the stockholder list and shall mail or 
cause to be mailed promtply following each update a 
copy of the bidder's tender offer materials (to the 
extent sufficient sets of such materials have been 
furnished by the bidder) to each person who has 
become a record holder since the later of (i) the date 
of preparation of the most recent stockholder list re- 
ferred to in paragraph (a)(2) of this section or (ii) the 
last preceding update. 


(6) If the bidder has elected pursuant to paragraph 
(f)(1) of this section to require the subject company 
to disseminate amendments disclosing material 
changes to the tender offer materials pursuant to this 
section, the subject company, promptly following 
delivery of each such amendment, shall mail or cause 
to be mailed a copy of each such amendment to each 
record holder whose name appears on the 
shareholder list described in paragraphs (a)(2) and 
(b)(5) of this section and shall transmit or cause to be 
transmitted sufficient copies of such amendment to 
each participant named on security position listings 
who received sets of the bidder's tender offer 
materials pursuant to paragraph (b)(3) of this section. 


(7) The subject company shall not include any 
communication other than the bidder's tender offer 
materials or amendments thereto in the envelopes or 
other containers furnished by the bidder. 


(8) Promptly following the termination of the tender 
offer, the subject company shall reimburse the bidder 
the excess, if any, of the amounts advanced pursuant 
to paragraph (f)(3)(iii) over the direct costs incidental 
to compliance by the subject company and its agents 
in performing the acts required by this section 
computed in accordance with paragraph (g)(2) of this 
section. 


(c) 


Delivery of stockholder lists and security position 
listings. A subject company which elects pursuant to 
paragraph (a)(3) of this section to comply with the 
provisions of this paragraph shall perform the acts 
prescribed by the following subparagraphs. 


(1) No later than the third business day after the 
date of the bidder's request, the subject company 
shall furnish to the bidder at the subject company’s 
principal executive office a copy of the names and 
addresses of the record holders on the most recent 
stockholder list referred to in paragraph (a)(2) of this 
section and a copy of the names and addresses of 
participants identified on the most recent security 
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position listing of any clearing agency which is within 
the access of the subject company. 


(2) If the bidder has elected pursuant to paragraph 
(f)(1) of this section to require the subject company 
to disseminate amendments disclosing material 
changes to the tender offer materials, the subject 
company shall update the stockholder list by furnish- 
ing the bidder with the name and address of each 
record holder named on the stockholder list, and not 
previously furnished to the bidder, promptly after 
such information becomes available to the subject 
company during the tender offer and any extensions 
thereof. 


(d) Liability of subject company and others. Neither 
the subject company nor any affiliate or agent of the 
subject company nor any clearing agency shall be: 


(1) Deemed to have made a solicitation or recom- 
mendation respecting the tender offer within the 
meaning of section 14(d)(4) based solely upon the 
compliance or noncompliance by the subject 
company or any affiliate or agent of the subject 
company with one or more requirements of this 
section; 


(2) Liable under any provision of the Federal securi- 
ties laws to the bidder or to any security holder based 
solely upon the inaccuracy of the current names or 
addresses on the stockholder list or security position 
listing, unless such inaccuracy results from a lack of 
reasonable care on the part of the subject company 
or any affiliate or agent of the subject company; 


(3) Deemed to be an “underwriter” within the 
meaning of section (2)(11) of the Securities Act of 
1933 for any purpose of that Act or any rule or regu- 
lation promulgated thereunder based solely upon the 
compliance or noncompliance by the subject com- 
pany or any affiliate or agent of the subject company 
with one or more of the requirements of this section; 


(4) Liable under any provision of the Federal securi- 
ties laws for the disclosure in the bidder’s tender offer 
materials, including any amendment thereto, based 
solely upon the compliance or noncompliance by the 
subject company or any affiliate or agent of the 
subject company with one or more of the 
requirements of this section. 
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(e) Content of the bidder's request. The bidder's 


written request referred to in paragraph (a) of this 
section shall include the following: 


(1) The identity of the bidder; 


(2) The title of the class of securities which is the 
subject of the bidder’s tender offer; 


(3) A statement that the bidder is making a request 
to the subject company pursuant to paragraph (a) of 
this section for the use of the stockholder list and 
security position listings for the purpose of dissemi- 
nating a tender offer to security holders; 


(4) A statement that the bidder is aware of and will 
comply with the provisions of paragraph (f) of this 
section; 


(5) A statement as to whether or not it has elected 
pursuant to paragraph (f)(1) of this section to 
disseminate amendments disclosing material changes 
to the tender offer materials pursuant to this section; 
and 


(6) The name, address and telephone number of the 
person whom the subject company shall contact pur- 
suant to paragraph (a)(4) of this section. 


(f) Obligations of the bidder. Any bidder who 
requests that a subject company comply with the 
provisions of paragraph (a) of this section shall 
comply with the following sub-paragraphs. 


(1) The bidder shall make an election whether or not 
to require the subject company to disseminate 
amendments disclosing material changes to the 
tender offer materials pursuant to this section, which 
election shall be included in the request referred to in 
paragraph (a) of this section and shall not be 
revocable by the bidder during the tender offer and 
extensions thereof. 


(2) With respect to a tender offer subject to section 
14(d)(1) of the Act in which the consideration 
consists solely of cash and/or secuities exempt from 
registration under section 3 of the Securities Act of 
1933, the bidder shall comply with the requirements 
of Rule 14d-4(a)(3). 
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(3) If the subject company elects to comply with 
paragraph (b) of this section, 


(i) The bidder shall promtply deliver the 
tender offer materials after receipt of the 
notification from the subject company as 
provided in paragraph 


(ii) The bidder shall promptly notify the 
subject company of any amendment to the 
bidder's tender offer materials requiring 
compliance by the subject company with 
paragraph (b)(6) of this section and shall 
promptly deliver such amendment to the 
subject company pursuant to paragraph 
(g)(1) of this section; 


(iii) The bidder shall advance to the subject 
company an amount equal to the approx- 
imate cost of conducting mailings to security 
holders computed in accordance with 
paragraph (g)(2) of this section; 


(iv) The bidder shall promptly reimburse the 
subject company for the direct costs 
incidental to compliance by the subject 
company and its agents in performing the 
acts required by this section computed in 
accordance with paragraph (g)(2) of this 
section which are in excess of the amount 
advanced pursuant to paragraph (f)(2)(iii) of 
this section; and 


(v) The bidder shall mail by means of first 
class mail or otherwise furnish with 
reasonable promptness the tender offer 
materials to any security holder who requests 
such materials. 


(4) If the subject company elects to comply with 
paragraph (c) of this section, 


(i) The subject company shall use the 
stockholder list and security position listings 
furnished to the bidder pursuant to 
paragraph (c) of this section exclusively in 
the dissemination of tender offer materials to 
security holders in connection with the 
bidders’s tender offer and extensions thereof; 


(ii) The bidder shall return the stockholder 
lists and security position listings furnished to 
the bidder pursuant to paragraph (c) of this 
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section promptly after the termination of the 
bidder's tender offer; 


(iii) The bidder shall accept, handle and 
return the stockholder lists and security 
position listings furnished to the bidder 
pursuant to paragraph (c) of this section to 
the subject company on a confidential basis; 


(iv) The bidder shall not retain any stock- 
holder list or security position listing 
furnished by the subject company pursuant 
to paragraph (c) of this section, or any copy 
thereof, nor retain any information derived 
from any such list or listing or copy thereof 
after the termination of the bidder's tender 
offer; 


(v) The bidder shall mail by means of first 
class mail, at its own expense, a copy of its 
tender offer materials to each person whose 
identity appears on the stockholder list as 
furnished and updated by the subject 
company pursuant to paragraphs (c)(1) and 
(c)(2) of this section; 


(vi) The bidder shall contact the participants 
named on the security position listing of any 
clearing agency, make inquiry of each 
participant as to the approximate number of 
sets of tender offer materials required by 
each such participant, and furnish, at its own 
expense, sufficient sets of tender offer 
materials and any amendment thereto to 
each such participant for subsequent 
transmission to the beneficial owners of the 
securities being sought by the bidder; 


(vii) The bidder shall mail by means of first 
class mail or otherwise furnish with 
reasonable promptness the tender offer 
materials to any security holder who requests 
such materials; and (viii) The bidder shall 
promptly reimburse the subject company for 
direct costs incidental to compliance by the 
subject company and its agents in perform- 
ing the acts required by this section 
computed in accordance with paragraph 
(g)(2) of this section. 


(g) Delivery of materials, computation of direct costs. 


(1) Whenever the bidder is required to deliver tender 
offer materials or amendments to tender offer 
materials, the bidder shall deliver to the subject 
company at the location specified by the subject 
company in its notice given pursuant to paragraph 
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(a)(4) of this section a number of sets of the date of commencement by means of summary 


materials or of the amendment, as the case may be, 


publication pursuant to Rule 14d-4(a)(2) (8240.14d- 


at least equal to the approximate number of security 4(a)(2)), 


holders specified by the subject company in such 
notice, together with appropriate envelopes or other 
containers therefor; Provided, however, That such 
delivery shall be deemed not to have been made 
unless the bidder has complied with paragraph 
(f)(3)(iii) of this section at the time the materials or 
amendments, as the case may be, are delivered. 


(2) The approximate direct cost of mailing the 
bidders’s tender offer materials shall be computed by 
adding (i) the direct cost incidental to the mailing of 
the subject company’s last annual report to share- 
holders (excluding employee time), less the costs of 
preparation and printing of the report, and postage, 
plus (ii) the amount of first class postage required to 
mail the bidder’s tender offer materials. The approxi- 
mate direct costs incidental to the mailing of the 
amendments to the bidder's tender offer materials 
shall be computed by adding (iii) the estimated direct 
costs of preparing mailing labels, of updating share- 
holders lists and of third party handling charges plus 
(iv) the amount of first class postage required to mail 
the bidder’s amendment. Direct costs incidental to 
the mailing of the bidder's tender offer materials and 
amendments thereto when finally computed may 
include all reasonable charges paid by the subject 
company to third parties for supplies or services, 
including costs attendant to preparing shareholder 
lists, mailing labels, handling the bidder’s materials, 
contacting participants named on security position 
listings and for postage, but shall exclude indirect 
costs, such as employee time which is devoted to 
either contesting or supporting the ‘tender offer on 
behalf of the subject company. The final billing for 
direct costs shall be accompanied by an appropriate 
accounting in reasonable detail. 


§240.14d-6 Disclosure requirements with respect to 
tender offers. 


(a) /nformation required on date of 
commencement. 


(1) Long-form publication. \f a tender offer is pub- 
lished, sent or given to security holders on the date of 
commencement by means of long-term publication 
pursuant to Rule 14d-4(a)(1) (8240.14d-4(a)(1), such 
long-form publication shall include the information 
required by paragraph (e)(1) of this section. 


(2) Summary publication. \f a tender offer is 
published, sent or given to security holders on the 
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(i) The summary advertisement shall contain 
and shall be limited to, the information 


required by paragraph (e)(2) of this section; 
and 


(ii) The tender offer materials furnished by 
the bidder upon the request of any security 
holder shall include the information required 
by paragraph (e)(1) of this section. 


(3) Use of stockholder lists and security position 
listings. \f a tender offer is published or sent or given 
to security holders on the date of commencement by 
the use of stockholder lists and security position 
listings pursuant to Rule 14d-4(a)(3) (§240.14d- 
4(a)(3)). 


(i) Either (A) the summary advertisement 
shall contain, and shall be limited to the 
information required by paragraph (e)(2) of 
this section, or (B) if long form publication of 
the tender offer is made, such long form 
publication shall include the information 
required by paragraph (e)(1) of this section; 
and 


(ii) The tender offer materials transmitted to 
security holders pursuant to such lists and 
security position listings and furnished by the 
bidder upon the request of any security 
holder shall include the information required 
by paragraph (e)(1) of this section. 


(4) Other tender offers. \f a tender offer is published 
or sent or given to security holders other than pur- 
suant to Rule 14d-4(a) (8240. 14d-4(a)), the tender offer 
materials which are published or sent or given to 
security holders on the date of commencement of 
such offer shall include the information required by 
paragraph (e)(1) of this section. 


(b) /nformation required in summary advertisement 
made after commencement. A summary advertise- 
ment published subsequent to the date of com- 
mencement of the tender offer shall include at least 
the information specified in paragraphs (e)(1)(i)-(iv) 
and (e)(2)(iv) of this section. 
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(c) Information required in other tender offer 
materials published after commencement. Except for 
summary advertisements described in paragraph (b) 
of this section and tender offer materials described in 
paragraphs (a)(2)(ii) and (a)(3)(ii) of this section, 
additional tender offer materials published, sent or 
given to security holders subsequent to the date of 
commencement shall include the information required 
by paragraphs (e)(1) and may omit any of the 
information required by paragraphs (e)(1)(v)-(viii) of 
this section which has been previously furnished by 
the bidder in connection with the tender offer. 


(d) Material changes. A material change in the 
information published or sent or given to security 
holders shall be promptly disclosed to security 
holders in additional tender offer materials. 


(e) Information to be included. 


(1) Long-form publication and tender offer materials. 
The information required to be disclosed by 
paragraphs (a)(1), (a)(2)(ii), (a)(3)(i)(B) and (a)(4) of 
this section shall include the following: 


(i) The identity of the holder; 
(ii) The identity of the subject company; 


(iii) The amount of class of securities being 
sought and the type and amount of consider- 
ation being offered therefor; 


(iv) The scheduled expiration date of the 
tender offer, whether the tender offer may be 
extended and, if so, the procedures for 
extension of the tender offer; 


(v) The exact dates prior to which, and after 
which, security holders who deposit their 
securities will have the right to withdraw their 
securities pursuant to section 14(d)(5) of the 
Act and Rule 14d-7 (8240.14d-7) and the 
manner in which shares will be accepted for 
payment and in which withdrawal may be 
effected; 


(vi) If the tender offer is for less than all the 
outstanding securities of a class of equity 
securities and the bidder is not obligated to 
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purchase all of the securities tendered, the 
period or periods, and in the case of the 
period from the commencement of the offer, 
the date of the expiration of such period 
during which the securities will be taken up 
pro rata pursuant to Section 14(d)(6) of the 
Act or Rule 14d-8 (8240.14d-8), and the 
present intention or plan of the bidder with 
respect to the tender offer in the event of an 
oversubscription by security holders; 


(vii) The disclosure required by Items 1(c); 
2(with respect to persons other than the 
bidder, excluding sub-items (b) and (d); 3; 4; 
5; 6; 7; 8; and 10 of Schedule 14D-1 
(§240.14d-100) or a fair and adequate sum- 
mary thereof; Provided, however, That 
negative responses to any such item or sub- 
item or Schedule 14D-1 (8240.14d-100) need 
not be included; and 


(viii) The disclosure required by Item 9 of 
Schedule 14D-1 or a fair and adequate 
summary thereof. (Under normal circum- 
stances, summary financial information equi- 
valent to that required by paragraph (e) of 
Guide 59 of the Guides for Preparation and 
Filing of Registration Statements for the 
periods covered by the financial information 
furnished in response to Item 9 will be a 
sufficient summary. If the information 
required by Item 9 is summarized, 
appropriate instructions shall be included 
stating how complete financial informaticn 
can be obtained). 


(2) Summary publication. The information required to 
be disclosed by paragraphs (a)(2)(i) and (a)(3)(i)(A) of 
this section in a summary advertisement is as follows: 


(i) The information required by paragraph 
(e)(1)(i) through (vi) of this section; 


(ii) If the tender offer is for less than all the 
outstanding securities of a class of equity 
securities, a statement as to whether the 
purpose or one of the purposes of the tender 
offer is to acquire or influence control of the 
business of the subject company; 


(iii) A statement that the information required 
by paragraph (e)(1)(vii) of this section is 
incorporated by reference into the summary 
advertisement; 
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(iv) Appropriate instructions as to how 
security holders may obtain promptly, at the 
bidders expense, the bidder's tender offer 
materials; and 


(v) In a tender offer published or sent or 
given to security holders by the use of stock- 
holders lists and security position listings 
pursuant to Rule 14d-4 (a)(3) (8240.14d-4(a) 
(3), a statement that a request is being made 
for such lists and listings and that tender 
offer materials will be mailed to record 
holders and will be furnished to brokers, 
banks and similar persons whose name 
appears or whose nominee appears on the 
list of stockholders or, if applicable, who are 
listed as participants in a clearing agency's 
security position listing for subsequent 
transmittal to beneficial owners of such 
securities. 


(3) No transmittal letter. Neither the initial summary 
advertisement nor any subsequent summary adver- 
tisement shall include a transmittal letter (whereby 
securities of the subject company which are sought in 
the tender offer may be transmitted to the bidder or 
its depository) or any amendment thereto. 


§240.14d-7 Additional withdrawal rights. 


(a) Rights. \In addition to the provisions of section 
14(d)(5) of the Act, any person who has deposited 
securities pursuant to a tender offer has the right to 
withdraw any such securities during the following 
periods: 


(1) At any time until the expiration of fifteen business 
days from the date of commencement of such tender 
offer; and 


(2) On the date and until the expiration of ten 
business days following the date of commencement 
of another bidder’s tender offer other than pursuant 
to Rule 14d-2(b) for securities of the same class 
provided that the bidder has received notice or 
otherwise has knowledge of the commencement of 
such other tender offer and, Provided further, That 
withdrawal may only be effected with respect to 
securities which have not been accepted for payment 
in the manner set forth in the bidder’s tender offer 
prior to the date such other tender offer is first 
published, sent or given to security holders. 
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(b) Computation of time periods. The time periods for 
withdrawal rights pursuant to this section shall be 
computed on a concurrent, as opposed to a 
consecutive basis. 


(c) Knowledge of competing offer. For the purposes 
of this section, a bidder shall be presumed to have 
knowledge of another tender offer, as described in 
paragraph (a)(2) of this section, on the date such 
bidder receives a copy of the Schedule 14D-1 
(§240.14d-100) pursuant to Rule 14d-2 (§240.14d-2) 
from such other bidder. 


(d) Notice of withdrawal. Notice of withdrawal 
pursuant to this section shall be deemed to be timely 
upon the receipt by the bidder’s depositary of a 
written notice of withdrawal specifying the name(s) 
of the tendering stockholder(s), the number or 
amount of the securities to be withdrawn and the 
name(s) in which the certificate(s) is (are) registered, 
if different from that of the tendering security 
holder(s). A bidder may impose other reasonable 
requirements, including certificate numbers and a 
signed request for withdrawal accompanied by a 
signature guarantee, as conditions precedent to the 
physical release of withdrawn securities. 


§240.14d-8 Exemption from statutory pro rata 
requirement. 


The limited pro rata provisions of section 14(d)(6) of 
the Act shall not apply to any tender offer for less 
than all the outstanding securities of the class for 
which the tender offer is made to the extent that the 
bidder provides in the tender offer materials 
disseminated to security holders on the date of 
commencement of the tender offer that in the event 
more securities are deposited during the period(s) 
described in paragraphs (a) and/or (b) of this section 
than the bidder is bound or willing to accept for 
payment, all securities deposited during such 
period(s) will be accepted for payment as nearly as 
practicable on a pro rata basis, disregarding fractions, 
according to the number of securities deposited by 
each depositor. 


(a) Any period which exceeds ten days from the date 
of commencement of the tender offer. 


(b) Any period which exceeds ten days from the date 
that notice of an increase in the consideration offered 
is first published, sent or given to security holders. 
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§240.14d-9 Solicitation/ recommendation statements 
with respect to certain tender offers. 


(a) Filing and transmittal of recommendation 
statement. No solicitation or recommendation to 
security holders shall be made by any person 
described in paragraph (d) of this section with respect 
to a tender offer for such securities unless as soon as 
practicable on the date such solicitation or recom- 
mendation is first published or sent or given to 
security holders such person complies with the 
following sub-paragraphs. 


(1) Such person shall file with the Commission eight 
copies of a Tender Offer Solicitation/ Recommend- 
ation Statement on Schedule 14-D (240.14d-101), 
including all exhibits thereto; and 


(2) If such person is either the subject company or an 
affiliate of the subject company, 


(i) Such person shall hand deliver a copy of 
the Schedule 14D-9 to the bidder at its 
principal office or at the address of the 
person authorized to receive notices and 
communications (which is set forth on the 
cover sheet of the bidder’s Schedule 14D-1 
(§240.14d-100) filed with the Commission; 
and 


(ii) Such person shall give telephonic notice 
(which notice to the extent possible shall be 
given prior to the opening of the market) of 
the information required by Items 2 and 4(a) 
of Schedule 14D-9 and shall mail a copy of 
the Schedule to each national securities 
exchange where the class of securities is 
registered and listed for trading and, if the 
class is authorized for quotation in the 
NASDAQ interdealer quotation system, to 
the National Association of Securities 
Dealers, Inc. (“NASD”). 


(3) If such person is neither the subject company nor 
an affiliate of the subject company. 


(i) Such person shall mail a copy of the 
schedule to the bidder at its principal office 
or at the address of the person authorized to 
receive notices and communications (which 
is set forth on the cover sheet of the bidder's 
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Schedule 14D-1 (§240.14d-100) filed with the 
Commission); and 


(ii) Such person shall mail a copy of the 
Schedule to the subject company at its 
principal office. 


(b) Amendments. \f any material change occurs in 
the information set forth in the Schedule 14D-9 
(§240.14d-101) required by this section, the person 
who filed such Schedule 14D-9 shall: 


(1) File with the Commission eight copies of an 
amendment on Schedule 14D-9 (8240.14d-101) 
disclosing such change promptly, but not later than 
the date such material is first published, sent or given 
to security holders; and 


(2) Promptly deliver copies and give notice of the 
amendment in the same manner as that specified in 
paragraph (a)(2) or paragraph (a)(3) of this section, 
whichever is applicable; and 


(3) Promptly disclose and disseminate such change in 
a manner reasonably designed to inform security 
holders of such change. 


(c) Information required in solicitation or recom- 
mendation. Any solicitation or recommendation to 
holders of a class of securities referred to in section 
14(d)(1) of the Act with respect to a tender offer for 
such securities shall include the name of the person 
making such solicitation or recommendation and the 
information required by Items 1, 2, 3(b) 4, 6, 7 and 8 
of Schedule 14D-9 (§240.14d-101) or a fair and 
adequate summary thereof: Provided, however, That 
such solicitation or recommendation may omit any of 
such information previously furnished to security 
holders of such class of securities by such person 
with respect to such tender offer. 


(d) Applicability. 


(1) Except as is provided in paragraphs (d)(2) and (e) 
of this section, this section shall only apply to the 
following persons: 


(i) The subject company, any director, 
officer, employee, affiliate or subsidiary of 
the subject company; 
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(ii) Any record holder or beneficial owner of 
any security issued by the subject company, 
by the bidder, or by any affiliate of either the 
subject company or the bidder; and 


(iii) Any person who makes a solicitation or 
recommendation to security holders on 
behalf of any of the foregoing or on behalf of 
the bidder other than by means of a solici- 
tation or recommendation to security holders 
which has been filed with the Commission 
pursuant to this section or Rule 14d-3 
(8240. 14d-3). 


(2) Notwithstanding paragraph (d)(1) of this section, 
this section shall not apply to the following persons: 


(i) A bidder who has filed a Schedule 14D-1 
(8240.14d-101) pursuant to Rule 14d-3 
(§240. 14d-3); 


(ii) Attorneys, banks, brokers, fiduciaries or 
investment advisers who are not participating 
in a tender offer in more than a ministerial 
capacity and who furnish information and/or 
advice regarding such tender offer to their 
customers or clients on the unsolicited 
request of such customers or clients or solely 
pursuant to a contract or a relationship 
providing for advice to the customer or client 
to whom the information and/or advice is 
given. 


(e) Stop-look-and-listen communications. This sec- 
tion shall not apply to the subject company with 
respect to a communication by the subject company 
to its security holders which only: 


(1) Identifies the tender offer by the bidder; 


(2) States that such tender offer is under consider- 
ation by the subject company’s board of directors 
and /or management; 


(3) States that on or before a specified date (which 
shall be no later than 10 business days from the date 
of commencement of such tender offer) the subject 
company will advise such security holders of (i) 
whether the subject company recommends accept- 
ance or rejection of such tender offer; expresses no 
opinion and remains neutral toward such tender 
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offer; or is unable to take a position with respect to 
such tender offer and (ii) the reason(s) for the 
position taken by the subject company with respect 
to the tender offer (including the inability to take a 
position); and 


(4) Requests such security holders to defer making 
determination whether to accept or reject such tender 
offer until they have been advised of the subject 
company’s position with respect thereto pursuant to 
paragraph (e)(3) of this section. 


(f) Statement of management's position. A statement 
by the subject company’s of its position with respect 
to a tender offer which is required to be published or 
sent or given to security holders pursuant to Rule 
14e-2 shall be deemed to constitute a solicitation or 
recommendation within the meaning of this section 
and section 14(d)(4) of the Act. 


§240.14d-100 Schedule 14D-1. Tender offer state- 
ment pursuant to section 14(d)(1) of the Securities 
Exchange Act of 1934. 


General Instructions. A. ** 


B. Information in exhibits to the statement may be 
incorporated by reference in answer or partial answer 
to any item or sub-item of the statement unless it 
would render such answer misleading, incomplete, 
unclear or confusing. Material incorporated by 
reference shall be clearly identified in the reference by 
page, paragraph, caption or otherwise. An express 
statement that the specified matter is incorporated by 
reference shall be made at the particular place in the 
statement where the information is required. A copy 
of any information or a copy of the pertinent pages of 
a document containing such information which is 
incorporated by reference shall be submitted with this 
statement as an exhibit and shall be deemed to be 
filed with the Commission for all purposes of the Act. 


C. If the statement is filed by a partnership, limited 
partnership, syndicate or other group, the 
information called for by Items 2-7, inclusive, shall be 
given with respect to: (i) each partner of such 
partnership; (ii) each partner who is denominated as a 
general partner or who functions as a general partner 
of such limited partnership; (iii) each member of such 
syndicate or group; and (iv) each person controlling 
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such partner or member. If the statement is filed by a 
corporation, or if a person referred to in (i), (ii), (iii), 
or (iv) of this Instruction is a corporation, the infor- 
mation called for by the above mentioned items shall 
be given with respect to: (a) each executive officer 
and director of such corporation; (b) each per- 
son controlling such corporation; and (c) each 
executive officer and director of any corporation 
ultimately in control of such corporation. A response 
to an item in the statement is required with respect to 
the bidder and to all other persons referred to in this 
instruction unless such item specifies to the contrary. 


Instructions. 1. ** 


2. If the information required by Item 6(b) of this 
schedule is available to the bidder at the time this 
statement is initially filed with the Commission 
pursuant to Rule 14d-3(a)(1) [8240.14d-3(a)(1)], such 
information should be included in such initial filing. 
However, if such information is not available to the 
bidder at the time of such initial filing, it shall be filed 
with the Commission promptly but in no event later 
than two business days after the date of such filing 
and, if material, shall be disclosed in a manner 
reasonably designed to inform security holders. The 
procedure specified by this instruction is provided for 
the purpose of maintaining the confidentiality of the 
tender offer in order to avoid possible misuse of 
inside information. 


§240.14d-101 Schedule 14D-9 
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SECURITIES AND EXCHANGE 
COMMISSION 


Washington, D.C. 20549 


Solicitation/ Recommendation Statement Pursuant to 
Section 14(d)(4) of the Securities Exchange Act of 
1934 


(Amendment No.-) 





(Name of Subject Company) 





(Name of Person(s) Filing Statement) 





(Title of Class of Securities) 





(CUSIP) Number of Class of Securities) 





(Name, address and telephone number of person 
authorized to receive notice and communications on 
behalf of the person(s) filing statement) 


Instructions: Eight copies of this statement, including 
all exhibits, should be filed with the Commission. 


General Instructions: A. The item numbers and 
captions of the items shall be included but the text of 
the items is to be omitted. The answers to the items 
shall be so prepared as to indicate clearly the 
coverage of the items without referring to the text of 
the items. Answer every item. If an item is 
inapplicable or the answer is in the negative so state. 


B. Information contained in exhibits to the statement 
may be incorporated by reference in answer or partial 
answer to any item or sub-item of the statement 
unless it would render such answer misleading, 
incomplete, unclear or confusing. Material incorpor- 
ated by reference shall be clearly identified in the 
reference by page, paragraph, caption or otherwise. 
An express statement that the specified matter is 
incorporated by reference shall be made at the 
particular place in the statement where the 
information is required. A copy of any information or 
a copy of the pertinent pages of a document 
containing such information which is incorporated by 
reference shall be submitted with this statement as an 
exhibit and shall be deemed to be filed with the Com- 
mission for all purposes of the Act. 
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ITEM 1. SECURITY AND SUBJECT COMPANY 


State the title of the class of equity securities to 
which this statement relates and the name and the 
address of the principal executive offices of the 
subject company. 


ITEM 2. TENDER OFFER OF THE BIDDER 


Identify the tender offer to which this statement 
relates, the name of the bidder and the address of its 
principal executive offices or, if the bidder is a natural 
person, the bidder’s residence or business address 
(which may be based on the bidder’s Schedule 14D-1 
[§240.14d-100] filed with the Commission). 


ITEM 3. IDENTITY AND BACKGROUND 


(a) State the name and business address of the 
person filing this statement. 


(b) If material, describe any contract, agreement, 


arrangement or understanding and any actual or po- 
tential conflict of interest between the person filing 
this statement or its affiliates and: (1) the subject 
company, its executive officers, directors or affiliates; 
or (2) the bidder, its executive officers, directors or 
affiliates. 


Instruction: If the person filing this statement is the 
subject company and if the materiality requirement of 
Item 3(b) is applicable to any contract, agreement, 
arrangement or understanding between the subject 
company or any affiliate of the subject company and 
any executive officer or director of the subject 
company, it shall not be necessary to include a 
description thereof in this statement, or in any 
solicitation or recommendation published, sent or 
given to security holders if such information, or 
information which does not differ materially from 
such information, has been disclosed in any proxy 
statement, report or other communication sent within 
one year of the filing date of this statement by the 
subject company to the then holders of the securities 
and has been filed with the Commission: Provided 
That this statement and the solicitation or recom- 
mendation published, sent or given to security 
holders shall contain specific reference to such proxy 
statement, report or other communication and that a 
copy of the pertinent portion(s) thereof is filed as an 
exhibit to this statement. 
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ITEM 4. THE SOLICITATION OR RECOM- 
MENDATION 


(a) State the nature of the solicitation or the recom- 
mendation. If this statement relates to a 
recommendation, state whether the person filing this 
statement is advising security holders of the securities 
being sought by the bidder to accept or reject the 
tender offer or to take other action with respect to 
the tender offer and, if so, furnish a description of 
such other action being recommended. If the person 
filing this statement is the subject company and a 
recommendation is not being made, state whether 


‘the subject company is either expressing no opinion 


and is remaining neutral toward the tender offer or is 
unable to take a position with respect to the tender 
offer. 


(b) State the reason(s) for the position (including the 
inability to take a position) stated in (a) of this Item. 


Instruction: Conclusory statements such as “The 
tender offer is in the best interest of shareholders,” 
will not be considered sufficient disclosure in 
response to Item 4(b). 


ITEM 5. PERSONS RETAINED, EMPLOYED OR TO 
BE COMPENSATED 


Identify any person or class of persons employed, 
retained or to be compensated by the person filing 
this statement or by any person on its behalf, to 
make solicitations or recommendations to security 
holders and describe briefly the terms of such 
employment, retainer or arrangement for compen- 
sation. 


ITEM 6. RECENT TRANSACTIONS AND INTENT 
WITH RESPECT TO SECURITIES 


(a) Describe any transaction in the securities referred 
to in Item 1 which was effected during the past 60 
days by the person(s) named in response to Item 3(a) 
and by any executive officer, director, affiliate or sub- 
sidiary of such person(s). 


(b) To the extent known by the person filing this 
statement, state whether the persons referred to in 
Item 6(a) presently intend to tender to the bidder, sell 
or hold securities of the class of securities being 
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sought by the bidder which are held of record or 
beneficially owned by such persons. 


ITEM 7. CERTAIN NEGOTIATIONS AND TRANS- 
ACTIONS BY THE SUBJECT COMPANY 


(a) If the person filing this statement is the subject 
company, state whether or not any negotiation is 
being undertaken or is underway by the subject com- 
pany in response to the tender offer which relates to 
or would result in: 


(1) An extraordinary transaction such as a merger or 
reorganization, involving the subject company or any 
subsidiary of the subject company; 


(2) A purchase, sale or transfer of a material amount 
of assets by the subject company or any subsidiary of 
the subject company; 


(3) A tender offer for or other acquisition of securities 
by or of the subject company; or 


(4) Any material change in the present capitalization 
or dividend policy of the subject company. 


Instruction: \f no agreement in principle had yet been 
reached, the possible terms of any transaction or the 
parties thereto need not be disclosed if in the opinion 
of the Board of Directors of the subject company 
such disclosure would jeopardize continuation of 
such negotiations. In such event, disclosure that 
negotiations are being undertaken or are underway 
and are in the preliminary states will be sufficient. 


(b) Describe any transaction, board resolution, agree- 
ment in principle, or a signed contract in response to 
the tender offer, other than one described pursuant 
to Item 3(b) of this statement, which relates to or 
would result in one or more of the matters referred to 
in Item 7(a)(1), (2), (3) or (4). 


ITEM 8. ADDITIONAL INFORMATION TO BE 
FURNISHED 


Furnish such additional information, if any, as may be 
necessary to make the required statements, in light of 
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the circumstances under which they are made, not 
materially misleading. 


ITEM 9. MATERIAL TO BE FILED AS EXHIBITS 


Furnish a copy of: 


(a) Any written solicitation or recommendation 
which is published or sent or given to security holders 
in connection with the solicitation or recommend- 
ation referred to in Item 4. 


(b) If any oral solicitation or recommendation to 
security holders is to be made by or on behalf of the 
person filing this statement, any written instruction, 
or other material which is furnished to the persons 
making the actual oral solicitation or recommendation 
for their use, directly or indirectly, in connection with 
the solicitation or recommendation. 


(c) Any contract, agreement, arrangement or under- 
standing described in Item 3(b) or the pertinent 
portion(s) of any proxy statement, report or other 
communication referred to in Item 3(b). 


Signature. After reasonable inquiry and to the best of 
my knowledge and belief, | certify that the 
information set forth in this statement is true, com- 
plete and correct. 





(Date) 





(Signature) 





(Name and Title) 


Instruction. The original statement shall be signed by 
each person on whose behalf the statement is filed or 
his authorized representative. If the statement is 
signed on behalf of a person by his authorized repre- 
sentative (other than an executive officer of a 
corporation or a general partner of a partnership), 
evidence of the representative’s authority to sign on 
behalf of such person shall be filed with the state- 
ment. The name and any title of each person who 
signs the statement shall be typed or printed beneath 
his signature. 
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IV. 17 CFR Part 240 is amended by adding new 
§§240.14e-1 and 240.14d-2 (Regulation 14E) to read 
as follows: 


REGULATION 14E 


§240.14e-1 Unlawful tender offer practices. 


As a means reasonably designed to prevent 
fraudulent, deceptive or manipulative acts or 
practices within the meaning of section 14(e) of the 
Act, no person who makes a tender offer shall: 


(a) Hold such tender offer open for less than twenty 
business days from the date such tender offer is first 
published or sent or given to security holders: Pro- 
vided, however, That this paragraph shall not apply 
to a tender offer by the issuer of the class of 
securities being sought which is not made in antici- 
pation of or in response to another person’s tender 
offer for securities of the same class. 


(b) Increase the offered consideration or the dealer's 
soliciting fee to be given in a tender offer unless such 
tender offer remains open for at least ten business 
days from the date that notice of such increase is first 
published, sent or given to security holders: 
Provided, however, That this paragraph shall not 
apply to a tender offer by the issuer: of the class of 
securities being sought which is not made in antic- 
ipation of or in response to another person’s tender 
offer for securities of the same class. 


(c) Fail to pay the consideration offered or return the 
securities deposited by or on behalf of security 
holders promptly after the termination or withdrawal 
of a tender offer; 


(d) Extend the length of a tender offer without issuing 
a notice of such extension by press release or other 
public announcement, which notice shall include 
disclosure of the approximate number of securities 
deposited to date and shall be issued no later than 
the earlier of (i) 9:00 a.m. Eastern time, on the next 
business day after the scheduled expiration date of 
the offer or (ii), if the class of securities which is the 
subject of the tender offer is registered on one or 
more national securities exchanges, the first opening 
of any one of such exchanges on the next business 
day after the scheduled expiration date of the offer. 
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§240.14e-2 Position of subject company with respect 
to a tender offer. 


(a) Position of subject company. As a means reason- 
ably designed to prevent fraudulent, deceptive or 
manipulative acts or practices within the meaning of 
section 14(e) of the Act, the subject company, no 
later than 10 business days from the date the tender 
offer is first published or sent or given, shall publish, 
send or give to security holders a statement 
disclosing that the subject company: 


(1) Recommends acceptance of rejection of the 
bidder's tender offer; 


(2) Expresses no opinion and is remaining neutral 
toward the bidder’s tender offer; or 


(3) Is unable to take a position with respect to the 
bidder's tender offer. 


Such statement shall also include the reason(s) for 
the position (including the inability to take a position) 
disclosed therein. 


(b) Material change. \f any material change occurs in 
the disclosure required by paragraph (a) of this 
section, the subject company shall promptly publish, 
send or give a statement disclosing such material 
charge to security holders. 


[Secs. 7, 10, 19(a), 48 Stat. 78, 81, 85; secs. 205, 
209, 48 Stat. 9067, 908; sec. 8, 68 Stat. 685; sec. 
308(a)(2), 90 Stat. 57, secs. 3(b), 10(b), 13, 14, 23(a), 
48 Stat. 882, 891, 894, 895, 901; sec. 203(a), 49 Stat. 
704; sec. 8, 49 Stat. 1379; secs. 4, 5, 78 Stat. 569, 
570; secs. 2, 3, 82 Stat. 454, 455; secs. 1, 2, 3-5, 84 
Stat. 1497; secs. 3, 10, 18, 89 Stat. 97, 119, 155; sec. 
308(b), 90 Stat. 57; secs. 202, 203, 91 Stat. 1494, 
1498, 1499; sec. 20, 49 Stat. 833; sec. 319(a), 53 
Stat. 1173; sec. 38(a), 54 Stat. 841; 15 U.S.C. 77g, 
77j, 77s(a), 78c(b), 78j(b), 78m, 78n, 78wia), 79t, 
77ttt(a), 80a-37(a)]. 


Authority 


The Commission hereby adopts: amendments to Rule 
434(b) (§230.434(b)) pursuant to Sections 7, 10 and 
19(a) of the Securities Act; amendments to Schedule 
13D (§240.13d-101) pursuant to Sections 13(d) and 
23(a) of the Exchange Act; Rules 14d-1, 14d-2, 14d-3, 
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14d-4, 14d-6, 14d-7, 14d-8, 14d-9 Schedule 14D-9 
and amendments to Schedule 14D-1 (§240.14d-100) 
pursuant to Sections 3(b), 10(b), 13(d), 14(d), 14(e), 
and 23(a) of the Exchange Act; Rule 14d-5 pursuant 
to Section 19(a) of the Securities Act; Sections 3(b), 
10(b), 13(d), 14(d), 14(e) and 23(a) of the Exchange 
Act; Section 20 of the Public Utility Holding 
Company Act of 1935 (15 U.S.C. 79a et seq.); 
Section 319(a) of the Trust Indenture Act of 1939 (15 
U.S.C. 77aaa et seq.); and Section 38(a) of the 
Investment Company Act of 1940 (15 U.S.C. 80a et 
seq.); rules 14e-1 and 14e-2 pursuant to Sections 
14(d), 14(e) and 23(a) of the Exchange Act. 


By the Commission 


George A. Fitzsimmons 
Secretary. 





SECURITIES ACT OF 1933 
Release No. 6159/ November 29, 1979 


SECURITIES EXCHANGE ACT OF 1934 
Release no. 16385/ November 29, 1979 


INVESTMENT COMPANY ACT OF 1940 
Release No. 10959/ November 29, 1979 


PROPOSED AMENDMENTS TO TENDER OFFER 
RULES 


ACTION: Proposed amendment to rules. 


SUMMARY: The Commission is publishing for 
comment amendments to new Regulations 14D and 
14E pertaining to tender offers and is proposing to 
rescind Rule 10b-13. The proposals include: a 
definition of the term “tender offer’; provisions 
requiring equal treatment of security holders in the 
context of tender offers; certain antifraud provisions 
concerning trading by certain persons on the basis of 
material non-public information relating to a tender 
offer; and a prohibition of certain purchases not 
made by means of a tender offer. The proposals are 
applicable to any tender offer and would implement 
and augment the present statutory requirements. The 
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proposed amendments are necessary to explicate 
certain consequences of making a tender offer and to 
enhance the protection of investors against 
fraudulent, deceptive and manipulative acts or 
practices. 


DATE: Comments must be received on or before 
February 1, 1980. 


ADDRESSES: Comments should be submitted in 
triplicate to George A. Fitzsimmons, Secretary, 
Securities and Exchange Commission, 500 North 
Capitol Street, Washington, D.C. 20549. Comment 
letters should refer to File No. S7-812. All comments 
received will be available for public inspection and 
copying in the Commission's Public Reference Room, 
1100 L Street, N.W., Washington, D.C. 20549. 


FOR FURTHER INFORMATION CONTACT: John 
Huber or John Granda (202-272-2589), Office of 
Disclosure Policy, Division of Corporation Finance, 
Securities and Exchange Commission, 500 North 
Capitol Street, Washington, D. C. 20549. 


SUPPLEMENTARY INFORMATION: The Securities 
and Exchange Commission today published for 
comment proposed amendments to Regulation 14D 
(17 CFR 88240.14d-1 through 240.14d-101) and to 
Regulation 14E (17 CFR 88 240.14e-1 and 240. 14e-2) 
pursuant to Sections 3(b), 10(b), 13(d), 13(e), 14(d), 
14(e) and 23(a) of the Securities Exchange Act of 
1934 (the Exchange Act’) [15 U.S.C. 78a et seq. as 
amended by Pub. L. No. 94-29 (June 4, 1975)]. If 
adopted, these proposals would implement and 
augment the present statutory requirements by 
providing a definition of the term ‘tender offer,’’ 
additional substantive protections, and antifraud 
protections applicable to any tender offer. The 
Commission is also proposing to rescind Rule 10b-13 
(17 CFR § 240.10b-13) and to adopt in lieu thereof 
proposed Rule 14e-5. 


The Commission is also concurrently adopting 
amendments to Regulations 14D and 14E. Regulation 
14D provides specific filing and disclosure require- 
ments, optional dissemination provisions, and 
additional substantive protections with respect to 
tender offers subject to Section 14(d) of the 
Exchange Act. Regulation 14E is applicable to any 
tender offer other than one involving exempted 
securities and includes provisions relating to the 
length of the tender offer and extensions thereof, 
payment of the consideration offered, and disclosure 
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of the subject company’s position with respect to the 
tender offer. 


These proposals are not applicable to presently 
pending tender offers or to any tender offer 
commenced prior to the actual adoption and effect- 
iveness of the proposals herein. Rule 10b-13 will 
continue in effect unless and until proposed Rule 
14E-5 becomes effective. The proposals are based in 
part on the record in the Commission’s Public Fact 
Finding Investigation in the matter of Beneficial 
Ownership, Takeovers and Acquisitions by Foreign 
and Domestic Persons ("Tender Offer Hearings”), ! 
the 105 letters of comment* received in response to 
the tender offer proposals published for comment in 
Release No. 34-15548 (February 5, 1979) (44 FR 
9956)(the ‘February Release’’), judicial decisions, and 
the Commission's experience. A discussion of each 
of the proposals follows. 


DISCUSSION 


A. Proposed Rule 14d-1(b)(1): Definition of the term 
“Tender Offer” 


The term ‘‘tender offer’’ is not defined in the Williams 
Act.3 Since the passage of the Williams Act, the 





‘Securities Act Release Nos. 5529 (September 9, 
1974) (39 FR 33935) and 5538 (November 5, 1974) 
(39 FR 41223). 


?Letters were received from the following catego- 
ries of commentators: corporations (63); law firms 
and associations (11); trade organizations and asso- 
ciations (10); state administrative agencies (7); 
securities industry (6); academicians (1); and other 
interested persons (7). Copies of these letters are 
available for public inspection and copying at the 
Commission's Public Reference Room (File No. S7- 
770). For the convenience of the public, a copy of the 
summary of these comment letters, which was pre- 
pared by the staff of the Commission, has been 
placed in File No. S7-770 and is also available for 
public inspection and copying. 


3Both the Senate and House Reports describe the 
characteristics of a typical cash tender offer. S. Rep. 
No. 550, 90th Cong., 1st Sess. 2 (1967) ("1967 
Senate Report”) H.R. Rep. No. 1711, 90th Cong., 2d 
Sess. 2 (1968) (‘1968 House Report”’). 
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Commission has been continually involved in the 
development of the meaning of the term* but has not 
adopted a definition. 


This position has been premised upon the dynamic 
nature of these transactions and the need for the 
Williams Act to be interpreted flexibly in a manner 
consistent with its purposes to protect investors. 
Consequently, the Commission specifically declined 
to define the term on two prior occasions. 


While there has been essential compliance with the 
provisions of the Williams Act when people seek 
shares through a public announcement and filings 
with the Commission, many persons have not 
complied with the Williams Act when they have 
invited tenders for shares in other ways. Many 
persons have deliberately structured tender offers in 
an effort to evade the provisions of the Williams Act. 
These approaches have included purported privately 
negotiated transactions, wide-scale solicitation of 
members of one family and various forms of massive 
open market purchase programs. In the Commis- 
sion’s judgment, these tender offers, however 
packaged, are subject to the provisions of the 
Williams Act and are required to be effected in 
accordance with its provisions. Recognizing the 
dynamic nature of these activities, the Commission 





4The involvement of the Commission and its staff 
has included: determinations relating to specific 
transactions, see Securities Exchange Act Release 
No. 8392 (August 30, 1968) (33 FR 14109); partici- 
pation amicus curiae in litigation, see e.g. Memo- 
randum of the Securities and Exchange 
Commission as Amicus Curiae Cattlemen’s Invest- 
ment Company v. Fears, 343 F. Supp. 1248 (W.D. 
Okla. 1972); enforcement actions, see, e.g., 
Securities and Exchange Commission v. Sun Co., 
reported sub nom. We//man v. Dickinson [Current] 
CCH Fed. Sec. L. Rep. §96,918 (S.D.N.Y. 1979); 
investigative hearings, see Public Fact-Finding 
Investigation in the Matter of Beneficial Ownership, 
Takeovers and Acquisitions by Foreign and 
Domestic Persons, Securities Act Release Nos. 
5529 (September 9, 1974) (39 FR 41123); no-action 
and interpretive letters, see e.g., Letter to William 
Gleeson, Esq. re: Methode Electronics, Inc. 
(December 29, 1976); and monitoring tender offer 
practice. 


5Release Nos. 34-12676 (August 6, 1976) (41 FR 
33004, 33005) and 34-15548 (February 15, 1979) 
(44 FR 9956, 9960). 
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has proposed a definition which would include within 
its coverage at least certain of these diverse forms of 
transactions. The Commission has done so because it 
believes that in substance many of these transactions 
are in reality tender offers and that the public is 
entitled to the benefits that would flow from their 
specific inclusion within the provisions of the 
Williams Act. 


In developing the proposed definition, the Commis- 
sion considered the provisions and purposes of the 
Williams Act, its legislative history, applicable case 
law, enforcement actions, administrative proceedings 
and positions, legal commentary and past and 
present tender offer practice. The proposed definition 
does distinguish between tender offers and trans- 
actions involving open market or privately negotiated 
purchases. However, not all so-called open market or 
privately negotiated purchases are automatically ex- 
empted from the definition simply because they occur 
on or off the market, and certain of these programs 
would be defined as tender offers. 


In proposing a specific delineation, the Commission is 
aware that the scope of the definition may include 
transactions which others believe ought to be ex- 
cluded and may exclude transactions which others 
believe ought to be included. While this is a 
necessary consequence of any definition, the Com- 
mission invites public comment as to the scope of 
the term and what transactions should be excluded 
and included. In addition, the Commission requests 
specific suggestions as to the appropriate methods 
for taking account of such transactions. 





6Section 14(d)(1) of the Act provides in pertinent 
part: 


It shall be unlawful for any person, 
directly or indirectly, by use of the mails 
or by any means or instrumentality of 
interstate commerce or of any facility of a 
national securities exchange or 
otherwise, to make a tender offer (em- 
phasis supplied). 


Thus, the statute recognizes that a tender offer may 
be made directly or indirectly by using the facilities 
of a national securities exchange. For example, a 
special bid, see New York Stock Exchange Rule 391 
and American Stock Exchange Rule 560, is a tender 
offer within the meaning of the Williams Act. See 
Securities Exchange Act Release No. 8392 (August 
30, 1968) (33 FR 14109). 


1094/SEC DOCKET 


Moreover, the scope of the proposed definition re- 
flects the Commission's long-standing position that 
the term ‘‘tender offer embraces’ not only tender 
offers formally announced by communications to 
shareholders but also offers accomplished by other 
means.’ This position is supported by the case la 
and legal commentators. 


The definition in proposed Rule 14d-1(b)(1) is de- 
signed to provide guidance to members of the 
financial community and their advisers. The proposal 
is divided into two tiers which would operate in- 
dependently of each other. That is, an offer is a 
tender offer if it meets the test in either of the two 
tiers. 





7Release No. 34-15548 (Feb. 5, 1979) (44 FR 9957); 
Release No. 34-12676 (Aug. 6, 1976) (41 FR 
33004); Securities Exchange Act Release No. 8392 
(Aug. 30, 1968) (33 FR 14109); Memorandum of the 
Securities and Exchange Commission as Amicus 
Curiae, Cattlemen's Investment Co. v. Fears, 343 F. 
Supp. 1248 (W.D. Okla. 1972). The inclusion of 
various forms of tender offers within the meaning of 
the term “tender offer’ was recognized by the Com- 
mission, Securities Exchange Act Release No. 8392 
(Aug. 30, 1968), and by commentators at the time of 
the Williams Act's passage. See, e.g., O'Boyle, The 
Williams Amendments (S.510) to the 1934 Act, in 
Fleischer & Flom, Texas Gulf Sulphur: Disclosure & 
Insiders, 126 (1968). 


8See, e.g., Cattlemen's Investment Co. v. Fears, 343 
F. Supp. 1248 (W.D. Okla. 1972); Loews Corp. v. 
Accident & Casualty Insurance Co., No. 74 C. 1396 
(N.D. Ill. bench opinion Aug. 20, 1974); Smallwood 
v. Pearl Brewing Co., 489 F.2d 579 (5th Cir. 1974); 
S-G Industries, Inc. v. Fuqua Investment Co. 
[Current] CCH Fed. Sec. L. Rep. §96,750 (D. Mass. 
1978). Other cases, while not holding a transaction 
to be a tender offer, have recognized that the term 
goes beyond formal offers. See, e.g., Nachman 
Corp. v. Halfred, Inc. [1973-1974 Transfer Binder] 
CCH Fed. Sec. L. Rep. §94,455 (N.D. Ill. 1973); and 
Kennecott Copper Corp. v. Curtiss-Wright Corp., 
449 F. Supp. 951 (S.D.N.Y. 1978), aff’d in part and 
rev'd in part, [1978 Transfer Binder] CCH Fed. Sec. 
L. Rep. §96,565 (2d Cir. 1978). 


°See, e.g., Note, The Developing Meaning of 
“Tender Offer’’ Under the Securities Exchange Act 
of 1934, 86 Harv. L. Rev. 1250 (1973); and Lipton, 
Open Market Purchases, 32 Bus. Law. 1321 (1977). 
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Under the first tier, proposed Rule 14d-1(b)(1)(i), the 
term ‘‘tender offer’’ consists of four elements: (1) one 
or more offers to purchase or solicitations of offers to 
sell securities of a single class; (2) during any 45-day 
period; 'Y (3) directed to more than 10 persons;'' and 
(4) seeking the acquisition of more than 5% of the 
class of securities. | 


In order to be a tender offer within the meaning of 
proposed Rule 14d-1(b)(1)(i), all four elements must 
be present. Thus, an offer to purchase more than 5% 
of a class of securities from nine persons within a 45 
day period would not constitute a tender offer. It 
should be noted that a block transaction which meets 
the four elements would be a tender offer subject to 
the Williams Act unless the exception, discussed 
below, is applicable. 





‘Offers within any 45 consecutive calendar day 
period would be included within this element. For 
example, offers to purchase made on June 1 and 
July 10 would be aggregated, whereas another 
offer made on December 1 would not be included 
therein. 


"The Commission requests specific comment on 
the appropriate meaning of the term ‘‘person” as 
used in proposed Rule 14d-1(b)(1)(i), e.g. whether 
the term should have the same meaning as in 
Section 3(a)(9) of the Exchange Act or additionally 
include accounts administered by financial 
institutions in a manner similar to that set forth in 
Preliminary Note 5 to Rule 146 (17 CFR §230.146) 
or whether the term should have another meaning. 
The Commission recognizes that under certain cir- 
cumstances certain persons, such as tightly knit 
family members, should be treated as one person 
with respect to the computation of the ten person 
limitation. The Commission requests comment on 
whether there is a need for a specific provision in 
the definition to this effect and whether other re- 
lationships should be included in such a provision. 


'2This element makes clear that the offer itself is 
seeking more than 5% of the class of securities. The 
shares of the class beneficially owned by the offeror 
prior to his making the offer(s) would not be 
included. For example, if a person who is not the 
beneficial owner of any securities of a class of 
securities seeks to acquire 6% of such class, the 
element would be satisfied. In contrast, the offer to 
acquire 4% of a class of securities by a person who 
had acquired 2% of such class more than 45 days 
prior to the first offer for such 4% would not come 
within this requirement. 
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The Commission recognizes that ordinary open 
market purchases which are part of the “free and 
open auction market’’'3 should not be regulated as 
tender offers. To say that purchases take place on 
the floor of a securities exchange, however, does not 
end the inquiry. The use of facilities of an exchange 
may be a mere formality to disguise what is otherwise 
in effect a tender offer that should be subject to the 
requirements of the Williams Act. While the proposal 
contemplates that certain open market purchasing 
programs meeting the four elements discussed above 
would be tender offers, others are excepted. The ex- 
ception would be limited to offers by a broker and its 
customer or by a dealer at the then current market 
price'* on a national securities exchange or in the 
over-the-counter market if in connection with such 
offers three conditions are present. 


First, neither the person making the offers nor the 
broker or dealer solicits or arranges for the solicitation 
of any order to sell. With respect to offers at the then 
current market on a national securities exchange, a 
broker or dealer who merely talked to the specialist(s) 
or the persons in the crowd on the floor of the ex- 
change would not in the Commission’s view be 
making a solicitation as that term is used in the de- 
finition. However, if the person making the offers 
and/or the broker or dealer talked to persons off the 
floor of the exchange and/or arranged for them or 
their representatives to be present in the crowd on 
the floor to accept the offer, such conduct would in 
the Commission's judgment be a solicitation and the 
exception would not be available. Moreover, special 
bids and “‘assembling a block” off the floor which is 
then crossed on the exchange would also be viewed 
as solicitations. With respect to offers at the then 
current market price in the over-the-counter market, 
the mere fact that a market maker who has previously 
made quotes on a continuous basis in the securities 
being sought during the period that the offer is made 
should not be viewed as a solicitation by the dealer. 
Finally, with respect to both exchange and over-the- 
counter market transactions, the person making the 
offers to purchase will be considered to have solicited 
or arranged for the solicitation of sell orders if that 
person has, directly or indirectly, publicly announced 
or stated that it intends or is about to engage in a 
substantial purchase program. 





13113 Cong. Rec. 856 (1967) (Statement of Senator 
Williams). 


“The term “then current market price’ would 
generally refer to the higher of the last sale price or 
the highest current independent bid. 
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The second condition to the availability of the excep- 
tion to proposed Rule 14d-1(b)(1)(i) is that the broker 
or dealer performs only the customary functions of a 
broker or dealer. Finally, the broker or dealer can re- 
ceive no more than the broker’s usual and customary 
commission or the dealer’s usual and customary 
mark-up for executing the trade. 


If the conditions discussed above are satisfied, offers 
at the then current market price by a broker or dealer 
on a national securities exchange or in the over the 
counter market would be excluded for all purposes 
from the four elements of proposed Rule 
14d-1(b)(1)(i). 


As previously noted, the four elements embodied in 
proposed Rule 14d-1(b)(1)(i) are intended to distin- 
guish tender offers from other transactions, including 
open market and privately negotiated purchases. The 
Commission notes that other percentage tests, time 
periods and numbers of solicitees have been sug- 
gested in other approaches, and specifically requests 
comment as to whether one of these or any other 
percentage tests, time periods or numbers of 
solicitees should be included in the first tier of the de- 
finition. The Commission also requests comment on 
the interrelationship of the proposed exception to the 
four elements generally and specifically requests 
comment on the following questions: (1) whether the 
exception is necessary in Rule 14d-1(b)(1)(i) as 
proposed since most ordinary open market purchase 
programs rarely exceed 5% within a 45-day period; 
(2) whether the exception would be unnecessary if 
other elements of proposed Rule 14d-1(b)(1)(i), such 
as the percentage, were increased; (3) whether the 
exception should be retained in any event; and, (4) if 
so, the proper form and scope thereof. The Com- 
mission also requests specific comment on what 
customary practices should be included within the 
meaning of customary functions of a broker or 
dealer. 


The Commission requests specific comment from the 
public and from members of the brokerage 
community in particular concerning the extent, if any, 
to which a broker-dealer engages in transactions 
during any 45-day period which involve offers to 
purchase or solicitations of offers to sell in excess of 
5% of a single class of securities from more than 10 
persons, where such offers are not on behalf of any 
single person or group other than such broker-dealer 
acting in the ordinary course of business. In con- 
nection with this inquiry, the Commission requests 
that commentators provide examples of any such 
situations together with supporting details concerning 
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these transactions. The Commission also inquires 
whether it would be appropriate to except such offers 
from the first tier of the proposed definition. 


The second tier of the definition of tender offer is set 
forth in proposed Rule 14d-1(b)(1)(ii). Unlike the first 
tier, the second tier does not contain a specific per- 
centage test, 'Y time period or number of solicitees. 





'SProposed Rule 14d-1(b)(1)(ii) thus recognizes that 
offers to purchase or solicitations of offers to sell 
may constitute a tender offer even though 
the person making the offers is seeking less than 
5% of the class of securities. This comports with the 
provisions of the Williams Act. Section 14(d)(1) is 
applicable to a tender offer for less than 5% of the 
securities of a class of securities described in that 
sub-section if the bidder already is the beneficial 
owner of more than 5% of such class or who would 
be the beneficial owner of more than 5% of such 
class upon consummation of the tender offer. 
Section 14(d)(8)(A) of the Act provides an exemption 
from Section 14(d) if the acquisition of such 
securities together with all other acquisitions by the 
same person of the same class during the preceding 
twelve months do not exceed 2% of the class. Thus, 
under Section 14(d)(8)(A) a tender offer for less than 
2% of a class of securities described in Section 14(d) 
(1) would be exempt from the provisions of Section 
14(d) but would be a tender offer nonetheless and 
would still be subject to Section 14(e) of the Act. 
Section 14(e) is applicable to any tender offer 
whether or not it is made for securities of a class 
described in Section 14(d)(1). See, e.g., Butler 
Aviation Int’l Inc. v. Comprehensive Designers Inc., 
307 F. Supp. 910, 914-15 (S.D.N.Y. 1969), aff'd, 
425 F.2d 842 (2d Cir. 1970) (cause of action under 
Section 14(e) in an exchange tender offer, although 
such offers at that time were exempt from Section 
14(d)(1)); Bertozzi v. King Louie International 420 F. 
Supp. 1166 (D.R.I. 1976) (issuer tender offer in a 
going private transaction); Jack Smith v. The New- 
port National Bank, 326 F. Supp. 874 (D.R.1. 1971) 
(tender offer for securities of a national bank); 
Weeks Dredging & Contracting Inc. v. American 
Dredging Co., 451 F. Supp. 469 (E.D. Pa. 1978); and 
A & K Railroad Materials Inc. v. Green Bay and 
Western Railroad, 437 F. Supp. 636 (E.D. Wis. 
1977) (securities of target companies were not 
registered pursuant to Section 12 nor were the 
issuers of such securities subject to the periodic 
reporting requirements of Secton 15(d)). There is no 
percentage test in Section 14(e). Therefore, Section 
14(e) contemplates that a transaction or trans- 
actions may be a tender offer regardless of the 
amount of securities being sought therein. 
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Under the second tier, one or more offers to 
purchase, or solicitations of offers to sell, securities 
of a single class would be a tender offer if three 
conditions are present. First, the offers to purchase 
or the solicitation of offers to sell must be 
disseminated in a widespread manner. 6 While this 
requirement could be satisfied through public 
announcements by means of newspaper advertise- 
ments or press releases, the absence of such an- 
nouncements would not be determinative. A tender 
offer may be widely disseminated by other means, 
including telephone solicitations,| the use of the 
mails '© and personal visits to security holders. 


Second, the price offered must represent a premium 
in excess of the greater of 5% of or $2 above the 
current market price“Y of the securities being sought. 
The third condition of the second tier is that the 
offers do not provide for a meaningful opportunity to 
negotiate the price and terms. Thus, truly negotiated 
purchases of securities would not be regulated as a 
tender offer under the second tier.21 The Com- 


mission asks for general comment on the appropriate- 





'6The Commission expects that the term ‘‘wide- 
spread” would be interpreted in a manner 
consistent with the case law. See Wellman v. 
Dickinson [Current] CCH Fed. Sec. L. Rep. §96,918 
(S.D.N.Y. 1979); The Hoover Co. v. Fugua Ind. Inc., 
Civil Action No. C79-1062 (N.D. Ohio, June 11, 
1979). 


'7See, e.g. Hearings on S.510 Before the 
Subcomm. on Securities of the Senate Comm. on 
Banking and Currency, 90th Cong. ist Sess. 107 
(1967) (Testimony of Robert W. Haack) (1967 
Senate Hearings”’). 


'8See, e.g., The Hoover Co. v. Fuqua Ind. Inc., Civil 
Action No. C79-1062 (N.D. Ohio, June 11, 1979). 


'9See, e.g., Cattlemen’s Investment Co. v. Fears, 
343 F. Supp. 1248 (W.D. Okla. 1972). 


20For the description of the meaning of “current 
market price’, see footnote 14, supra. 


21In determining whether private negotiations are 
truly private or actually constitute a tender offer, the 
number of persons contacted by the person making 
the offers is of great significance. Aranow, Einhorn 
and Berlstein, Developments in Tender Offers for 
Corporate Control 9-10 (1977). Therefore, even 
though the offers may not be a tender offer under 
the second tier because of the provision for a 
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ness of the three criteria and whether additional 
standards should be included. 


As noted above, the two tiers of proposed Rule 
14d-1(b)(1) are intended to operate independently of 
one another. One or more offers to purchase or 
solicitations of offers to sell can therefore be a tender 
offer under one tier of the definition even though 
they would not constitute a tender offer under the 
other tier. In view of the complexity of securities 
transactions, the diverse and dynamic nature of 
tender offers, and the need to provide adequate 
protection of investors within the purposes of the 
Williams Act, the Commission believes that the two 
tier approach embodied in proposed Rule 14d-1(b) is 
feasible, and capable of providing guidance and 
certainty to practitioners and their clients and would 
not be unduly burdensome to prospective bidders. 


The issue of what constitutes a tender offer is not 
limited to resolving the issues of whether privately 
negotiated and open market purchases can be tender 
offers. Another question is whether an exchange of 
securities pursuant to a statutory merger or consoli- 
dation which is the subject of a shareholder vote is a 
tender offer. The Commission believes that statutory 
mergers and consolidations are not tender offers 
within the meaning of the definition proposed for 
comment. Under proposed Rule 14d-1(b)(1), an 
exchange of securiites pursuant to a statutory merger 
or consolidation would not constitute an offer to 
purchase or a solicitation of an offer to sell securities. 
Rather, the exchange would be viewed as part of the 
mechanics of the merger process itself. Similarly, 





meaningful opportunity to negotiate the consider- 
ation, such offers could nonetheless constitute a 
tender offer under the first tier of the definition if the 
offers were directed to more than ten persons and 
the other elements of proposed Rule 14d-1(b)(1)(i) 
are present. 


22By taking the position, the Commission affirms the 
view of the Division of Corporation Finance set forth 
in Release No. 34-14699 (April 24, 1978) (43 FR 
18163). 


23Accord, Aranow and Einhorn, 7ender Offers for 
Corporate Control, 76 (1973). Cf. Dyer v. Eastern 
Trust & Banking Co., 336 F. Supp. 890 (D. Me. 
1971). This position would be consistent with the 
Fifth Circuit's decision in Smallwood v. Pearl 
Brewing Co., 489 F.2d 579 (5th Cir.), cert. denied, 
419 U.S. 873 (1974). There the Fifth Circuit found 
that a letter sent to shareholders of the acquired 
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certain repurchases of securities by corporations 
which are imposed by statute would not be viewed as 
tender offers within the meaning of proposed Rule 
14d-1(b)(1). These would include purchases in court 
approved bankruptcy reorganizations and repurch- 
ases by a corporation of securities owned by share- 
holders who dissented from a proposal to eliminate 
mandatory preemptive rights when such obligation is 
imposed by statute. The Commission requests 
specific comment on other repurchases which cor- 
porations are obligated by statute to make which 
should not be deemed offers to purchase within the 
meaning of the proposed definition. 


In light of the foregoing and its experience in ad- 
ministering the Williams Act since 1968, the Com- 
mission proposes for comment the definition of the 
term ‘‘tender offer’ in proposed Rule 14d-1(b)(1) 
pursuant to Sections 3(b), 13(e), 14(d), 14(e) and 
23(a) of the Exchange Act.2° In addition, the Com- 
mission requests comment on the general issue of 
defining the term ‘‘tender offer’’ as well as 
approaches other than that set forth in the proposal. 
In this regard, the Commission requests specific com- 
ment with respect to the need for a provision which 
would permit transactions to be exempted by the 
Commission from the application of the definition as 
well as the scope and terms of such a provision. 


As provided in Rule 14d-1(b), the adoption of which 
is announced in the companion release and in the re- 





Footnote 23—Continued 


company after the merger vote constituted a tender 
offer. /d. at 596-99.-Such a letter solicitation of 
subject company shareholders would also be a 
tender offer under the proposed definition. 


24See Leightonv. AT & T, 397 F. Supp. 133(S.D.N.Y, 
1975). 


25In the past, the Commission has found it helpful to 
employ various factors which are derived from case 
law and legal commentary. See Securities and 
Exchange Commission v. Sun Co., reported sub. 
nom. Wellmanv. Dickinson, [Current] CCH Fed. Sec. 
L. Rep. §96,918 (S.D.N.Y. 1979); Brascan Ltd. v. 
Edper Equities Ltd., [Current] CCH Fed. Sec. L. Rep. 
§96,882 (S.D.N.Y. 1979); and Hoover Co. v. Fuqua 
Ind. Inc., Civil Action No. C79-1062(N.D. Ohio, June 
11, 1979). The Commission believes that, in the 
absence of the adoption of a specific definition such 
as proposed Rule 14d-1(b)(1), these factors should 
be applied by prospective bidders and their legal ad- 
visers during the planning stages of an acquisition 
program. 
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visions to that rule proposed for comment herein, the 
definition of the term ‘‘tender offer'’ in proposed Rule 
14d-1(b)(1) would, if adopted in the form proposed or 
as revised, be applicable to Sections 14(d) and 14(e) 
of the Exchange Act as well as the rules promulgated 
thereunder, including Regulations 14D and 14E. 


B. Proposed Rule 14e-3: Trading in Subject 
Company Securities on the Basis of Material Non- 
Public Information. 


As discussed more fully in the February release, 26 the 
testimony in the Senate and House Hearings on the 
legislation which became the Williams Act high- 
lighted the market disruption and abusive practices 
associated with leaks of the intention of a bidder to 
make a tender offer.<’ During the hearings on the 
Williams Act amendments in 1970, the matter was 
brought to Congress’ attention in the context of the 
manner in which the Commission would implement 
its rulemaking authority under Sectoin 14(e). 


In the February release the Commission expressed 
serious concern about trading on the basis of mate- 





2644 FR 9976. 
27See, e.g., 1967 Senate Hearings at 69 et passim. 


28During his testimony at the Senate hearings, then 
Chairman Budge was asked by Senator Williams to 
give the committee some examples of fraudulent, 
deceptive or manipulative practices used in tender 
offers which would be prevented by the rulemaking 
authority to be granted to the Commission under the 
proposed amendment to Section 14(e) of the Act. 
1970 Senate Hearings at 11. In response to this 
specific request, a memorandum from the 
Commission’s Division of Corporation Finance was 
submitted for the record. Among the ‘‘problem 
areas’’ enumerated bythis memorandum which the 
staff proposed to deal with by rulemaking authority 
under Section 14(e), as amended, was the situation 
in which 


The person who has become aware thata 
tender offer is to be made, or has reason 
to believe that such bid will be made, may 
fail to disclose material facts with respect 
thereto to persons who sell him 
securities for which the tender bid is to be 
made. 


Id. at 12. 
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rial, non-public information leaked to the market.29 
Not only does this practice create disparities in 
market information?’ and market disruption, 1 but it 
also undermines the purposes of the Williams Act. 
Security holders who sell to persons with such 
material, non-public information are effectively 
denied the benefits of disclosure and the substantive 
protections provided by the Williams Act. If furnished 
with such information, these shareholders would be 
able to make an informed investment decision, which 
may involve deferring the sale of the securities until 
the actual commencement of the tender offer. On the 
other hand, the persons trading on such non-public 
information, who are usually short term investors, re- 
ceive all the protections of the Williams Act. eign B 
leaks may lead to the same ‘stampede effect’’ 
which the Williams Act was designed to avert in the 
context of tender offers. 


The Commission addressed this issue in the February 
release when it published for comment proposed Rule 
14e-2. Paragraph (a) of that proposal applied to any 
person, other than a bidder, in possession of 
non-public information received directly or indirectly 
from a bidder that the bidder would make a tender 
offer for the subject company securities. Proposed 
Rule 14e-2(a) would have proscribed any purchase of 
subject company securities unless prior to the 
purchase the person publicly announced the informa- 
tion received and its source. Thus, proposed Rule 
14e-2(a) would have affirmed a duty of disclosure on 
any person other than the bidder who purchased 
subject company securities on the basis of only one 
item of material, non-public information—the 
undisclosed intention of the bidder to make a tender 
offer. Since no duty would have arisen under pro- 
posed Rule 14e-2(a) if the person with such 
knowledge refrained from trading, the proposal 
would have established a ‘disclose or abstain from 
trading” rule under Section 14(e). 





2944 FR 9976-79. 


The term ‘‘market information” has been de- 
scribed as information that affects the price of a 
company’s securities without affecting the firm’s 
earning power or assets. U.S. v. Chiarella, 588 F.2d 
1358 (2d Cir. 1978), cert. granted, 47 U.S.L.W. 
3747 (U.S. May 14, 1979) (No 78-1202). 


31Such purchases may create an artificial demand 
for the subject company’s stock resulting in a 
distortive effect on the free play of market forces 
envisioned by the securities laws. 


32Rondeau v. Mosinee Paper Co., 422 U.S. 49, 58 n. 
8 (1975). 
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Due in part to its concern that the scope of proposed 
Rule 14e-2(a) was not sufficiently broad to reach 
other aspects of the misuse of material, non-public 
information relating to a tender offer, the Commis- 
sion did not adopt the proposal. Material, non-public 
information relating to a tender is not confined to the 
undisclosed intention to make a tender offer. The 
amount and class of securities being sought, the 
price or range of prices being offered therefor, and 
the date of commencement are among the other 
items of information that are material to investors in 
the context of a prospective tender offer. There are 
also items of information that are material to 
investors in the context of an on-going tender offer 
as well. Included within this category, for example, 
are price increases, the receipt of regulatory approval, 
or the withdrawal of the offer. Thus, purchases or 
sales of subject company securities on the basis of 
material, non-public information relating to a tender 
offer, whether made prior to the commencement of 
or during a tender offer, present issues and abusive 
practices similar to those addressed by proposed Rule 
14e-2(a). 


Proposed Rule 14e-3(a) addresses this broader 
problem directly. The proposal would apply to any 
person other than a bidder who is in possession of 
material non-public information relating to a tender 
(“‘tippee’’) by another person if the tippee knows or 
has reason to believe that the information was 
received directly or indirectly from such other person 
or a person acting on behalf of such other person. 
Any purchases or sales of subject company securities 
or options to purchase or sell securities by a tippee 
while in possession of such material, non-public 
information would be proscribed unless prior to the 
purchase the person publicly announced the 
information received and its source. 


Like proposed Rule 14e-2(a), proposed Rule 14e-3(a) 
would affirm a duty of disclosure on any person, 
other than a bidder, who purchases on the basis of 
material, non-public information obtained directly or 
indirectly from a bidder, such as from persons 
involved or consulted by the bidder in the planning, 
financing, preparation or execution of the tender 
offer. Howerver, proposed Rule 14e-3(a) would also 
pertain to sales of securities under such 
circumstances since sales can involve the same 
abusive acts and practices. Moreover, since no duty 
to disclose would arise if a person subject to the 
proposal refrains from trading, the proposal, if 
adopted, would also establish a “disclose or abstain 
from trading’ rule under Section 14(e). As with pro- 
posed Rule 14e-2(a), the Commission does not be- 
lieve that making the disclosure required by proposed 
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Rule 14e-3(a) prior to a purchase of subject company 
securities would be a defense for a breach of duty 
owed by such person. 


Proposed Rule 14e-3(a) differs in several respects 
from proposed Rule 14e-2(a). Since proposed Rule 
14e-3(a) comprehends any material, non-public 
information relating to a tender offer, including, but 
not limited to, the undisclosed intention to make a 
tender offer, it would, unlike proposed Rule 14e-2(a), 
apply, throughout the period from the determina- 
tion’’ to make a tender offer through its termination. 
Proposed Rule 14e-3(a) also requires that the person 
in possession of material, non-public information 
know or have reason to believe that such information 
was obtained directly or indirectly from the person 
who has determined to make a tender offer or a 
person acting on that person's behalf. This require- 
ment addresses the commentators’ concern with 
respect to the difficulty under proposed Rule 14e-2(a) 
of separating rumors and speculation from leaks from 
the person making the tender or persons acting on 
behalf of that person. In their view, many persons 
would be unwilling to trade for fear that their actions 
would be viewed as violative of the rule, unless the 
problem were addressed. 


The abuse at which proposed Rule 14e-3(a) is direc- 
ted is the actual misuse of material non-public 
information relating to a tender offer. The 
Commission recognizes that the proposal is capable 
of being applied to a person which is not a natural 
person even though the individuals making the 
investment decision on behalf of such person did not 
know and did not have access to material, non-public 





33The Commission believes that a bidder's deter- 
mination to make a tender offer may be discerned 
from the facts and circumstances involved. 
Relevant factors include, but are not limited to, 
consideration or a resolution by the bidder's board 
of directors relating to the tender offer; the formu- 
lation of the intention to make a tender offer 
by the bidder or the person(s) acting on behalf of the 
bidder; or activities which substantially facilitate 
the tender offer such as: a plan to make a tender 
offer for a specific subject company’s securities; ar- 
ranging financing for a tender offer; preparing or 
directing or authorizing the preparation of tender 
offer materials; and authorizing negotiations, 
negotiating or entering into agreements with any 
person to act as a dealer manager, soliciting dealer, 
forwarding agent or depository in connection with 
the tender offer. 
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information. This could occur, for example, where 
one department of a multiservice financial institution 
received material, non-public information relating to a 
tender while a separate and independent department 
of the same organization made the decision to 
purchase (or sell) securities of the subject company 
without any knowledge of or access to such informa- 
tion. There would have been no actual misuse of 
material non-public information, yet the institution 
would constitute a person which purchased (or sold) 
subject company securities in apparent violation of 
proposed Rule 14d-3(a). 


The Commission requests comment on alternative 
ways in which the impact of proposed Rule 14e-3(a) 
on multi-service financial institutions might be miti- 
gated consistently with the prevention of the abuses 
noted above. There are a number of approaches to 
the conflicts faced by multi-service financial institu- 
tions in this context, some of which are discussed 
below. However, the Commission emphasizes that 
the discussion does not include all approaches and 
that the inclusion or exclusion of a particular alterna- 
tive is no reflection on its adequacy. Moreover, the 
publication for comment of proposed Rule 14¢e-3(b), 
discussed below, is intended to promote meaningful 
and detailed public discussion of this difficult problem 
and does not necessarily reflect a preferred choice by 
the Commission. 


Prompt disclosure of material, non-public information 
is clearly the preferred approach. However, this 
approach is not feasible where the institution is 
unable to persuade the person who has determined 
to make or is making the tender offer to disclose the 
information, the disclosure by the institution would 
violate a confidential relationship with such person 
and such person has a right to withhold disclosure for 
a proper purpose. 


The internal isolation of material, non-public informa- 
tion, the so-called ‘‘Chinese Wall,”’ is generally the 
approach taken in proposed Rule 14e-3(b). Under the 
proposal, conduct by a person other than a natural 
person which would, but for the application of 
proposed Rule 14e-3(b), violate proposed Rule 14e-3 
(a), would be deemed nonviolative if the person who 
otherwise would have violated proposed Rule 
14e-3(a) can show that the individuals who made the 
investment decision on its behalf did not know and 
did not have access to material, non-public 
information relating to the tender offer. Thus, in the 
above illustration, the department of the multi-service 
financial institution that made the decision to 
purchase (or sell) subject company securities without 
knowledge of or access to the material, non-public 
information in the possession of the other department 


Volume 18, No. 17, December 11, 1979 





would not be viewed as having constructively 
received that information. With respect to the 
required showing, the proposal provides that the 
existence of policies and procedures to ensure that 
material, non-public information will not be used in 
violation of proposed Rule 14e-3(a) may, depending 
upon the facts and circumstances, be taken into 
account with respect to whether the department in 
fact had access. This test would ensure that the 
reality of the situation in question, i.e., the particular 
facts, would govern. However, it is also an acknowl- 
edgement that prescribing an exhaustive list of 
criteria which are capable of being applied to all of 
the factual situations comprehended by the proposal 
is not feasible. Moreover, even if such policies and 
procedures were found to be relevant in a particular 
case, they would merely be probative of whether 
access to material, non-public information relating to 
a tender offer is or was regularly provided. Thus, the 
ultimate issue would be whether there was 
knowledge of or access to material, non-public 
information in the particular case. 


Another approach would be to require, either alone 
or together with a ‘Chinese Wall,”’ a restricted-list 
procedure, whereby the institution is precluded from 
investing in any security on the list for its own 
account as well as from making recommendations to 
its customers with respect to the security. Under one 
variant, securities would be required to be placed on 
the list whenever the institution received material, 
non-public information with respect thereto and 
would be removed from the list once the information 
becomes public. Under another variant, the securities 
would be placed on the list when the firm entered 
into a relationship which would be likely to lead to the 
acquisition by the institution of material, non-public 
information and would remain restricted until the re- 
lationship is terminated or the information disclosed. 
Because the restricted list serves functions in addition 
to the prevention of misuse of material, non-public 
information, such as the prevention of violations of 
Rule 10b-6 (§240.10b-6), the placement of a security 
on the list does not necessarily signal the existence of 
materia!, non-public information with respect to that 
security. However, the Commission is concerned by 
this possibility and therefore requests specific 
comment as to how inferences as to the existence 
and nature of material, non-public information can be 
avoided. 


The Commission also requests specific comment as 
to whether the relief provided to multi-service 
financial institutions should distinguish between: (1) 
types of multi-service financial institutions, e.g., 
banks and broker-dealers; (2) departments within 
multi-service financial institutions, e.g., commercial 
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and trust departments of a bank; or (3) activities 
performed by multi-service financial institutions, e.g., 
arbitrage and market-making. Commentators are re- 
quested to discuss the nature of and reasons for such 
distinctions, if any, as well as the manner in which 
the proposal should be revised to reflect one or more 
of the distinctions. 


In the February release the Commission also publish- 
ed for comment proposed Rule 14e-2(b). That 
proposal would have required a bidder who knew or 
had reason to believe that another person had 
violated, or was about to violate, proposed Rule 
14d-2(a) to make promptly a public announcement of 
appropriate information with respect to the bidder's 
tender offer for subject company securities. The 
proposal was intended to provide a reasonable 
assurance that the marketplace and investors would 
be promptly alerted by the bidder of violations of 
proposed Rule 14e-2(a). 


The Commission continues to believe that the 
bidder’s role is critical in preventing the misuse of 
material, non-public information relating to a tender 
offer. However, in view of the substantial problems 
raised by the commentators with respect to proposed 
Rule 14d-2(b), the Commission has determined that a 
different approach to the problem is more feasible. 
While proposed Rule 14e-2(b) attempted to deal with 
the effects of misuse of material non-public 
information, proposed Rule 14e-3(c) is designed to 
prevent the leaks, the source of the problem. Under 
proposed Rule 14e-3(c) a person who had determined 
to make or is making a tender offer or any person 
acting on behalf of such person would be prohibited 
from communicating material, non-public information 
relating to such tender offer to any other person if 
such person knew or had reason to believe that the 
other person was likely to violate proposed Rule 
14e-3(a) by purchasing or selling subject company 
securities. However, the proviso to proposed Rule 
14e-3(c) recognizes that the person who had 
determined to make or is making a tender offer will 
normally not have reason to believe that its officers, 
directors, employees or partners as well as persons 
involved in the planning, financing, preparation or 
execution of the tender offer are likely to violate 
proposed Rule 14e-3(a). Thus, the communication of 
material, non-public information relating to the tender 
offer to such persons in order to implement the 
tender offer will not violate proposed Rule 14¢e-3(c) 
unless the person who has determined to make or is 
making the tender offer has evidence indicating that 
these persons are likely to violate proposed Rule 
14e-3(a). 
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The Commission’s Institutional Investor Study34 
found that bidders frequently give institutions 
advance notice in either —— or specific terms of 
proposed tender offers.2% This practice and other 
forms of ‘‘tipping’’ of material, non-public 
information relating to a tender offer when coupled 
with trading on such information undermines the 
Williams Act. The Commission therefore believes that 
the prophylaxis of proposed Rule 14e-3(c) is needed 
to prevent such practices. 


The Commission also requests specific comment as 
to whether the purposes described above can be 
achieved by an alternative approach to proposed Rule 
14e-3(c). As a means reasonably designed to prevent 
the fraudulent, manipulative or deceptive act or 
practice described in proposed Rule 14e-3(a), this 
alternative would make it unlawful for any person 
who has determined to make or is making a tender 
offer to communicate material, non-public informa- 
tion relating to such tender offer to any person who 
subsequently violates proposed Rule 14e-3(a) unless 
the communication (A) was made to a person in- 
volved in the planning, financing, preparation or exe- 
cution of such tender offer, (B) was made in the 
ordinary course of business and (C) was made in ac- 
cordance with procedures established by the person 
who has determined to make or makes the tender 
offer to avoid violations of proposed Rule 14e-3(a). 


C. Proposed Rule 14e-4 Equal Treatment of Secu- 
rity Holders 


The common practice in making a tender offer is to 
extend the offer to all the holders of the class of the 
security which is the subject of the tender offer. 
Exceptions to this practice have been limited in 
nature’? and have not been challenged by the Com- 
mission as a matter of policy. 





34Institutional Investor Study Report, H.R. Doc. No. 
92-64, 92d Cong,., 1st Sess. (1971). 


35/d, at 2773, 2828-29, 2832-33. Among the reasons 
given for this practice was that, if the institution es- 
tablished a position in the subject company’s 
securities, the bidder could expect to purchase such 
securities pursuant to the forthcoming tender offer. 
Id. at 2830. 


36 See, e.g., Letter to Philip McGuigan, Esq. fromthe 
Division of Corporation Finance re: Orange and 
Rockland Public Utilities, Inc. (October 22, 1976). 


37/d. 
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Current tender offer practice thus reflects a common 
understanding that implicit in the Williams Act is a 
requirement that a tender offer be made to all secu- 
rity holders. The Congressional purpose underlying 
the Williams Act was to require fair and equal treat- 
ment of all holders of the class of security which is 
the subject of a tender offer. Moreover, the 
operation as well as the legislative history of certain 
substantive provisions of the Williams Act contem- 
plate that the tender offer will be made to all holders 
of the class being sought. For example, the additional 
ten-day pro rata period provided by Section 14(d)(6) 
upon an increase in the consideration offered was 
described in both the Senate and House reports as 
“allowing all shareholders a fair opportunity to partici- 
pate in the offer.’ The Commission has 
consistently endeavored to fulfill the Congressional 
purpose by administering the Williams Act to prevent 
unreasonable discrimination among holders of the 
class of security which is the subject of a tender 
offer. 


It is also common tender offer practice to pay all 
tendering security hoiders the same price for their 
shares. This practice similarly reflects a common 
understanding that there is implicit in the Williams 
Act a requirement to pay to every security holder the 
highest consideration offered to any other security 


holder pursuant to the tender offer. This construction 
furthers the purposes underlying the Williams Act, 
particularly those of Section 14(d)(7)49 which 





38This purpose was noted by then Chairman Cohen 
in his testimony during the Senate hearings: 


[T]he bill is designed to eliminate 
conditions surrounding the offer which 
discriminate unfairly among those who 
may desire to tender their shares. 


1967 Senate Hearings at 17. 


The second objective of the bill is to assure fair 
treatment of all shareholders who decide to accept a 
tender offer. 


Id. at 21. 


391967 Senate Report at 10; 1968 House Report at 
title 


4°The Senate and House Reports on the bill which 
was finally enacted describe the purpose of Section 
14(d)(7) as being: 


to assure fair treatment of those persons 
who tender their shares at the beginning 
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requires that a bidder pay any increase in the consid- 
eration offered to persons who have previously 
tendered their shares. Section 14(d)(7) has been ad- 
ministered by the Commission to require equal treat- 
ment of tendering security holders.4 


In view of the fact that a definition of the term 
“tender offer” is being proposed for comment, the 
Commission believes it is appropriate to also propose 
for comment rules which would codify the ‘‘offer to 
all’’ and “highest consideration’’ requirements. dis- 
cussed above. By proposing these requirements 
simultaneously with the proposed definition of the 
term ‘“‘tender offer,” the Commission intends to 
clarify the distinction between the application of the 
definition to a transaction and the regulatory require- 
ments that must be observed once it is determined 
that a tender offer is being made. The fact that an 
offer is extended to less than all the holders of a class 
of a security or that different consideration is offered 
to different holders of the same class of securities or 
both does not mean that a tender offer has not been 





Footnote 40—continued 


of the tender period and to assure 
equality of treatment among all share- 
holders who tender their shares. 


1967 Senate Report at 10; 1968 House Report at 
11. 


The provision which became Section 14(d)(7) was 
first suggested by the Commission, which described 
the purpose as being 


to remove a purely fortuitous factor from 
the calculation of the amount security 
holders should receive for their 
securities by assuring them of the same 
price for their securities regardless of 
when they are taken up and to avoid the 
discriminating effect of paying some 
holders more than others, since security 
holders tendering their shares pursuant 
to a tender offer normally assure 
tendering security holders will receive 
the same price. 


112 Cong. Rec. 19003, 19005 (1966) 
(Memorandum of the SEC to the Committee on 
Banking and Currency, U.S. Senate on S.2731, 89th 
Cong., 1st Sess., 111 Cong. Rec. 28256 (1965)). 


41 See, e.g., Letter to William Gleeson, Esq. from the 
Division of Corporation Finance re: Methode 
Electronics, Inc. (December 29, 1976). 
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made. It does, however, mean that if such a trans- 
action is found to be a tender offer under the 
proposed definition, the transaction would not have 
been made in compliance with the proposed require- 
ments that the offer be open to all security holders 
and that the consideration paid to any security holder 
be equal to the highest consideration offered to any 
other security holder. These requirements, like those 
stated explicitly in Sections 14(d)(5), 14(d)(6) and 
14(d)(7), are the consequences of making a tender 
offer and are therefore unrelated to the determination 
of whether or not a tender offer has been made. 


Thus, proposed Rules 14e-4(a) and (b) would, if 
adopted, make explicit requirements which are im- 
plicit in the Williams Act. Proposed Rule 14¢-4(a) 
would require the consideration paid to any security 
holder to be equal to the highest consideration 
offered to any other security holder pursuant to the 
tender offer. With respect to an odd-lot tender offer 
by an issuer for securities of a class of which it is the 
issuer, the proviso in proposed Rule 14e-4(a) would 
permit the consideration paid in such tender offers to 
be based on a formula such as market price prevailing 
on the date tendered securities are received by the 
issuer. 


The Commission requests specific comment on 
whether the objective of proposed Rule 14e-4(a) now 
expressed in terms of ‘‘highest consideration’ would 
be better achieved by another standard such as 
“same consideration’’*~ or ‘‘substantially the same 
consideration.”’ In this context, the Commission in- 
vites comment on whether different forms of con- 
sideration which are substantially equivalent ought to 
be permitted or whether the different forms of con- 
sideration such as cash or cash and securities should 
be offered to all security holders. 


Proposed Rule 14e-4(b) would require the tender offer 
to be open to all holders of the class of securities 
which is the subject of the tender offer. Two ex- 
ceptions from this latter requirement are, however, 
also being proposed with respect to tender offers by 
issuers for their own securities. The first exception 
would allow issuer tender offers which are limited to 
persons who own, of record or beneficially, an aggre- 
gate of not more than a specified number which is 





42See Release No. 34-14234, (December 7, 1977) 
(42 FR 63066, 63069) which published for 
comment a requirement of same consideration to 
all security holders in the context of issuer tender 
offers under then proposed Rule 13e-4(b)(7). 
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less than one hundred shares of such security (an 
“odd lot’’). This exception is based on proposed Rule 
13e-4(b)(7) published for comment in 19 (the 
“1977 proposal’). ©The commentators generally 
agreed that the odd-lot holders, as well as the issuer 
and its other security holders, derive financial benefits 
from odd-lot tender offers. Holders of odd lots are 
afforded an opportunity to dispose of their shares 
without incurring disproportionately high transaction 
costs. The issuer and its other security holders 
benefit to the extent that the elimination of odd lots 
reduces the expenses incurred by the issuer in serv- 
icing small shareholder accounts. Although contem- 
plated by the 1977 proposal, the exception has been 
revised to specifically permit odd-iot issuer tender 
offers to fewer than all holders of odd lots. Thus, the 
issuer is able to determine the maximum odd-lot size 
for which a tender offer is made. The Commission 
believes that the exception to permit odd-lot issuer 
tender offers does not unreasonably discriminate 
among holders of the class being sought and that, as 
a matter of policy, such tender offers should not 
generally be discouraged. 


The second exception would permit issuer tender 
offers which are not made to officers, directors or 
affiliates. The exclusion of securities held by these 
persons would operate to reduce the proration risk to 
an issuer's public security holders and thus would 
permit them to participate in the tender offer to a 
greater extent. Moreover, the relationship of the 
persons covered by the exception to the issuer is 
such that their exclusion from the tender offer will 
generally be volitional. Accordingly, the exception is 
not inconsistent with the purpose of the proposal. 


D. Rule 14e-5. Prohibiting purchases not made by 
means of a tender offer. 


The Commission is proposing to rescind Rule 10b-13 
and to adopt in lieu thereof proposed Rule 14e-5. 
Rule 10b-13 currently prohibits purchases from being 
made otherwise than pursuant to a tender offer from 
the time the tender offer is publicly announced until 
the expiration of the offer. Proposed Rule 14e-5 
would prohibit any person who makes a tender offer 
or simultaneous tender offers** for one or more 





43Release No. 34-14234 (December 7, 1977)(42 FR 
63066). 


44Although the discussion will hereinafter refer toa 
tender offer for a single class of securities, it is 
equally applicable to simultaneous tender offers for 
more than one class of securities of a single subject 
company. 
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classes of securities issued by a single subject com- 
pany from making purchases of specified securities 
except by means of the tender offers" during the 
period from the public announcement of certain 
information or, if no announcement is made, the date 
on which the first of the tender offers commences 
through the tenth business day after the termination 
of the last of the tender offers to expire. Thus, tender 
offers for more than one class of securities would be 
specifically permitted under the proposal so long as 
purchases were not made outside of the tender offer, 
during the specified period. 


The information which must be included in a public 
announcement that will trigger Rule 10b-13 is similar 
to that found in Rule 14d-2(c). However, proposed 
Rule 14e-5 would prohibit purchases from being 
made except by means of the tender offer after the 
public announcement of the information specified in 
Rule 14d-2(d) through the tenth business day after 
the termination of the tender offer. By basing the 
prohibition on the information contained in Rule 
14d-2(d), the proposal would interrelate with and 
augment the protections afforded by Rule 14d-2(b). 


Rule 14d-2(b) provides that a bidder's public an- 
nouncement through a press release, newspaper 
advertisement or public statement of certain material 
terms of a tender offer in which the consideration 
consists solely of cash and/or securities exempt from 
registration under Section 3 of the Securities Act 
causes the bidder’s tender offer to commence under 
Section 14(d).46 The information which will trigger 





45Proposed Rule 14e-5(c) would, however, except 
certain purchases from the application of proposed 
Rule 14e-5(a). 


46Under Rule 14d-3(a) a bidder must file and 
transmit its Schedule 14D-1 on the date of com- 
mencement as well as publish or send or give the 
information required by Rule 14d-6(a) to security 
holders. It should be noted, however, that Rule 14d- 
2(b) contains an exception clause which is designed 
to prevent the imposition of undue burdens on a 
bidder and to assure the availability of security 
holder's rights under Sections 14(d)(5) and 14(d)(6) 
and the rules promulgated thereunder. Under the 
exception clause, the tender offer would not be 
deemed to commence on the date of the public 
announcement if within five business days thereof 
the bidder either: (1) issues a subsequent public an- 
nouncement stating that the bidder has determined 
not to continue with the offer; or (2) complies with 
the filing requirements of Rule 14d-3(a) and 
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Rule 14d-2(b) includes: the identity of the bidder and 
the subject company; a statement of the class and 
amount of securities being sought; and disclosure of 
the price or range of prices being offered therefor. 
The determination that Section 14(d) is applicable 
upon the date of such public announcement was 
based on the Commission’s judgment that putting 
such information in the public domain has such a 
demonstrable impact on both security holders and 
the market as to constitute the practical com- 
mencement of the tender offer. Such public 
announcements cause investors to make investment 
decisions with respect to a tender offer on the basis 
of incomplete information and trigger market activity 
normally attendant to a tender offer, such as 
arbitrageur activity. 


Rule 14d-2(d) does, however, permit a bidder to 
make a public announcement of the following infor- 
mation4/ with respect to a tender offer in which the 
consideration consists solely of cash and/or securities 
exempt from registration under Section 3 of the 
Securities Act without deeming the tender offer to 
have commenced under Rule 14d-2(b): the identity 
of the bidder and the subject company; and a 
statement that the bidder intends to make a tender 
offer in the future for a class of equity securities of 
the subject company which statement does not spe- 
cify the amount of securities of such class to be 
sought or the consideration to be offered therefor. 
While the Commission recognizes that the impact 
such statements on security holders and the market is 
not as significant as those in which the price to be 
offered and the amount of securities to be sought is 
specified, such statements do have a demonstrable 
impact and pose the same types of problems, albeit 
to a lesser extent, as the statements comprehended 
by Rule 14d-2(b). 


In view of their lesser impact and the burden which 
would be imposed on bidders if such statements were 
deemed to constitute the commencement of the 
tender offer, the Commission has determined that 
such statements will not be viewed as commencing 
the tender offer. However, the Commission believes 





Footnote 46—continued 


disseminates the disclosure required by Rule 14d-6 
(a) to security holders pursuant to Rule 14d-4 or 
otherwise. Nevertheless, in the latter case, Section 
14(d)(7) will apply from the date of such public 
announcement. 


47The specified information is set forth in Rule 14d- 
2(c). 
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that a person who intends to make a tender offer 
should not be able to purchase securities after such 
public announcements have been made except by 
means of the tender offer. Requiring the person who 
intends to make a tender offer to cease purchasing 
after such an announcement is made will minimize, to 
the extent feasible, the abuses noted above. It will 
also reduce the likelihood of fraudulent, deceptive or 
manipulative acts or practices during this. period. 
Moreover, once the specified information has been 
publicly announced, the proposal removes any 
incentive on the part of holders of substantial blocks 
of securities to demand from the person making the 
tender offer(s) a consideration greater than or 
different from that currently offered to unaffiliated 
security holders. 


The Commission specifically requests comment on 
whether the operation of proposed Rule 14¢e-5(a) 
should be predicated on an event other than the 
public announcement of the information contained in 
Rule 14d-2(d), such as, for example, the 
announcement or dissemination of the. information 
contained in Rule 14d-2(c). The latter formulation 
would be consistent with existing interpretations 
under Rule 10b-13. In addition, the Commission 
requests comment on the impact which proposed 
Rule 14e-5(a) would have on the timing of the 
announcement to make a tender offer. 


As noted above, proposed Rule 14e-5 also differs 
from Rule 10b-13 in that it would prohibit purchases 
for a period of ten business days after the termination 
of the tneder offer.*? The Commission believes that 
this kprovision may be necessary to ensure that a 
bidder does not take advantage of unsettled market 
conditions following the termination of its tender 
offer. The Commission specifically requests comment 
on whether a period of ten business days after a 
tender offer is sufficient to permit the impact of the 
offer on the market to subside before subsequent 
purchases can be made. Rule 13e-4(f)(6) (8240. 13e-4 





48This approach is being taken in lieu of the integra- 
tion approach taken in proposed Rule 14d-8 which 
was published for comment in the February release. 
That proposal would have integrated, for purposes 
of section 14(d)(7) of the Exchange Act, certain 
purchases of subject company securities made by a 
bidder or its affiliates within forty business days 
after the termination of the bidder's tender offer. 
The commentators raised substantial problems 
with respect to both the approach taken therein as 
well as its operation and impact. 
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(f)(6)) prohibits purchases of securities of the same 
class and series which are the subject of a tender 
offer covered by the rule during the ten business day 
period subsequent to the termination of the tender 
offer. Commentators advocating a longer period are 
asked to consider whether a different period should 
apply to tender offers which are subject to Rule 
13e-4. 


Paragraph (b) of proposed Rule 14e-5 specifies the 
securities to which the rule applies. The securities 
include not only those to be sought in the bidder's 
tender offer but also any option, warrant or right, 
convertible security or other security which involves a 
contractual right, privilege or other provision to 
purchase or acquire the security which is the subject 
of the tender offer. It should be noted, however, that 
a person meeting the conditions specified in 
paragraph (c) of proposed Rule 14e-5 may purchase 
any of these securities pursuant to the exercise of 
options, warrants or rights, the conversion of 
convertible securities, or the performance of 
agreements to purchase such securities. The 
specified conditions are: that the options, warrants, 
rights, convertible securities, or agreements were 
acquired or entered into prior to the time of such 
public announcement or pursuant to the tender offer; 
and that such securities or agreements and any 
exercise thereof are disclosed in any applicable filings 
under the Williams Act. If adopted, the proposal 
would change the practice under Rule 10b-13 which 
limits purchases other than pursuant to the tender 
offer during the specified period to the exercise of a 
right of conversion or exchange of another security 
that is immediately convertible into or exchangeable 
for the security which is the subject of the tender 
offer if the other security is owned prior to the public 
announcement. Specific comment is requested as to 
whether the expansion of the scope of purchases 
which are permitted to be made under proposed Rule 
14e-5(c) except by means of the tender offer during 
the specified period is preferable to the limitation 
under Rule 10b-13. Comment is also requested with 
respect to the impact of each of these limitations on 
tender offer practice given the proposed change in 
the type of announcement that will trigger the 
prohibition on purchases outside of the tender offer. 


Paragraphs (d) and (e) of proposed Rule 14e-5 are the 
same as paragraphs (c) and (d) of Rule 10b-13. 
Paragraph (d) would provide an exemption therefrom 
for purchases under specified conditions pursuant to 
“qualified stock options’’ “‘employee stock purchase 
plans,” and “‘restricted stock options’’ as defined in 
Sections 422, 423, and 424(b) of the Internal Revenue 
Code of 1954, as amended, respectively, as well as 
purchases under specified types of employee plans. 
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Paragraph (e) would provide that the Commission 
may, unconditionally or on terms and conditions, 
exempt any transaction from the operation of the rule 
if the Commission finds that the exemption would not 
result in the use of a manipulative or deceptive device 
or contrivance or of a fraudulent, deceptive or mani- 
pulative act or practice within the purpose of the rule. 
rule. 


As proposed, Rule 14e-5 applies to certain purchases 
subsequent to the termination of any tender offer, 
whether for all or less than all of a class of securities. 
Specific comment is requested as to whether the 
regulation of post-termination purchases should 
distinguish between a tender offer for any or all 
securities and a tender offer for only a portion of the 
securities of a class which would result in pro ration if 
the offer is over subscribed. Commentators advo- 
cating such a distinction are requested to furnish the 
rationale therefor and to suggest appropriate treat- 
ment in each case. 


GENERAL AND SPECIFIC INQUIRIES 


A. Issue Relating to Subject Companies 


The Commission is becoming increasingly concerned 
by the effect of defensive corporate charter 
amendments on the interests of investors, particularly 
investors who are confronted with a tender offer. On 
October 13, 1978, the Commission authorized the 
Division of Corporation Finance to publish the 
instructions to its staff with respect to the review of 
proxy or information statements containing proposals 
relating to such amendments.” Since that time the 
Commission's staff has monitored proxy and informa- 
tion statements containing proposals relating to such 
amendments. In many instances, these defensive 
amendments may in part be designed to deter the 
making of a tender offer for companies with such 
provisions in their charters. In such cases, security 
holders of such companies would be denied the 
benefits of tender offers for their securities which 
were recognized by Congress in adopting the 
Williams Act.°¥Y Because these actions appear to be 





49Release No. 34-15230 (October 13, 1978) (43 FR 
49863). 


5°In introducing the legislation which became the 
Williams Act, Senator Williams stated: 


This measure is not aimed at obstructing 
legitimate takeover bids. In some 
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inconsistent with the protection of investors and the 
Congressional purpose underlying the Williams Act, 
the Commission is requesting specific comment with 
respect to the following: (1) the impact of defensive 
corporate charter amendments on tender offer 
practice and the interests of investors in the context 
of tender offers; and (2) the need for and type of 
rulemaking action which should be taken by the 
Commission under the Exchange Act to address such 
charter and by-law amendments. 


B. Issue Relating to Purchases Contrary to 
Statements in Schedule 13D 


The Commission notes that in responding to Item 4 
of Schedule 13D (8240.13d-101) there is often 
included a discussion of a number of alternative 
courses of action which may be taken. The 
Commission also notes that open market purchases 
are frequently made even though such discussion has 
not been amended prior thereto to reflect the specific 
intention to make such purchases. However, Rule 
13d-2(a) (§240.13d-2(a)) requires an amendment to 
Schedule 13D if any material change occurs in the 
information set forth in the Schedule, including a 
change in the filing person’s purposes, plans or 
proposals described under Item 4. While the Com- 
mission considers such purchases without a prior 
amendment to Item 4 to be a specific violation of 





Footnote 50—continued 
instances, a change in management will 
prove a welcome boon for shareholders 
and employee, and in a few severe situ- 
ations it may be necessary if the company 
is to survive. 


Cong. Rec. $443-444 (daily ed. January 18, 1967) 
(remarks by Senator Williams). 


| have taken extreme care with this legis- 
lation to balance the scales to protect the 
legitimate interests of the corporation, 
management and shareholders without 
unduly impeding cash takeover bids. 


Id. at S444. 


... lam certain that this amendment to 
the Securities Exchange Act will benefit 
the interests of America’s more than 20 
million shareholders and will not serve 
as a device to protect an inefficient man- 
agement from a legitimate takeover bid. 


Id. 
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Rule 13d-2(a), the Commission is also concerned 
about the deceptive effect such omissions may have 
on the market place. Therefore the Commission 
requests specific comment as to whether further rule- 
making under Section 10(b) of the Exchange Act is 
necessary. Specifically, such rulemaking would pro- 
scribe open market purchases by persons who have 
filed a Schedule 13D unless there is prior disclosure in 
such filing or amendments thereto specifically 
reflecting the intention to do so. 


C. Application of Proposals to Tender Offers for Debt 
Securities 


In addition to applying to tender offers for equity 
securities, the proposals published herein would be 
applicable to tender offers for debt securities. The 
Commission recognizes that certain issuer purchases 
of debt securities to satisfy sinking fund and other 
mandatory redemption requirements may constitute a 
tender offer within the meaning of the definition 
proposed for comment herein. In recognition of this 
and similar issues, the Commission invites specific 
comment as to whether or not it is necessary or 
appropriate in the public interest or for the protection 
of investors for any or all of these proposals to apply 
to such tender offers for debt securities, even if made 
to satisfy sinking fund provisions or requirements. 


D. Application of Proposals to Tender Offers for 
Foreign Securities and Tender Offers Made in Foreign 
Countries or By Foreign Persons 


The Commission invites specific comment with 
respect to the effect of the proposals published here- 
in on: (1) tender offers by domestic persons for (a) 
domestic securities held in foreign countries and (b) 
for foreign securities held in the United States and/or 
foreign countries; and (2) tender offers by foreign 
persons for domestic and/or foreign securities held 
(a) in the United States or (b) in foreign countries. 
Specific comment is also requested as to the need for 
an type of exemption(s) from the proposals which 
might be created for such tender offers. 


E. Other Inquires 


In addition to the above and the issues raised by the 
proposals, the Commission requests written com- 
ment on the following: (1) Whether the costs 
imposed on bidders, subject companies and/or 
others by the proposals published for comment 
herein outweigh their benefits to investors and the 
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public interest; and (2) Whether any proposed rule or 
the proposed schedule, if adopted, would have an 
adverse effect on competition or would impose a 
burden on competition which is neither necessary nor 
appropriate in furthering the purposes of the 
Exchange Act. Comments on this inquiry should 
include, to the extent feasible, detailed empirical and 
evidentiary material in support of any conclusions, 
Opinions or positions. Comments on this inquiry will 
be considered by the Commission in complying with 
its responsibilities under Section 23(a)(2) of the 
Exchange Act. 


In addressing the issues raised and the proposals 
published in this release, commentators should feel 
free to consider the materials accumulated in 
Commission File No. S7-770. 


TEXT OF PROPOSALS 
The text of the proposals is set forth below: 


(Attention - The text of the following proposed 
amendments uses » < arrows to indicate additions 
and [ ] brackets to indicate deletions. ). 


1. 17 CFR Part 240 is proposed to be amended by 
revising Regulation 14D (§§240.14d-1 through 
14d-101) in the following respects: 


§240.14d-1 is proposed to be amended to read as 
follows: 


§240.14d-1 Scope of and definitions applicable to 
Regulations 14D and 14E. 


(a.) Scope. Regulation 14D (§§240.14d-1 through 
240.14d-101) shall apply to any tender offer which is 
subject to section 14(d)(1) of the Act, including, but 
not limited to, any such tender offer for securities of 
a class described in that section which is made by an 
affiliate of the issuer of such class. Regulation 14E 
(§§240.14e-1 [and 240.14E-2] > through 14e-5 < ) 
shall apply to any tender offer for securities (other 
than exempted securities) unless otherwise noted 
therein. 


(b) Definitions. Unless the context otherwise 
requires, all terms used in Regulations 14D or Regula- 
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tion 14E have the same meaning as in the Act and in 
Rule 12b-2 (8240.12b-2) promulgated thereunder. In 
addition, for purposes of sections 14(d) and 14(e) of 
the Act and Regulations 14D and 14E, the following 
definitions apply: 


> (1) The term “tender offer” includes a ‘‘request or 
invitation for tenders’’ and means one or more offers 
to purchase or solicitations of offers to sell securities 
of a single class, whether or not all or any portion of 
the securities sought are purchased, which 


(i) during any 45-day period are directed to 
more than 10 persons and seek the 
acquisition of more than 5% of the class of 
securities, except that offers by a broker (and 
its customer) or by a dealer made on a nat- 
ional securities exchange at the then current 
market or made in the over-the-counter 
market at the then current market shall be 
excluded if in connection with such offers 
neither the person making the offers nor 
such broker or dealer solicits or arranges for 
the solicitation of any order to sell such 
securities and such broker or dealer performs 
only the customary functions of a broker or 
dealer and receives no more than the 
broker’s usual and customary commission or 
the dealer’s usual and customary mark-up; or 


(ii) are not otherwise a tender offer under 
paragraph (b)(1)(i) of this section, but which 
(A) are disseminated in a widespread 
manner, (B) provide for a_ price which 
represents a premium in excess of the greater 
of 5% of or $2 above the current market 
price and (C) do not provide for a meaningful 
opportunity to negotiate the price and 
terms. < 


[(1)] » (2) «< The term “bidder means any person 
who makes a tender offer or on whose behalf a 
tender offer is made: Provided, however, That the 
term does not include an issuer which makes a tender 
offer for securities of any class of which it is the 
issuer; 


[(2)] > (3) < The term “subject company’’ means 
any issuer of securities which are sought by a bidder 
pursuant to a tender offer > : Provided, however, 
That, with respect to Rule 14e-3, the term includes 
any issuer of securities which are proposed to be 
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sought pursuant to a tender offer by a person who 
has determined to make a tender offer < : 


[(3)] > (4) < The term ‘security holders’ means 
holders of record and beneficial owners of securities 
which are the subject of a tender offer; 


[(4)] > (5) << The term “beneficial owner’ shall have 
the same meaning as that set forth in Rule 13d-3: 
Provided, however, That, except with respect to Rule 
14d-3, Rule 14d-9(d) and Item 6 of Schedules 14D-1 
and 14D-9, the term shall not include a person who 
does not have or share investment power or who is 
deemed to be a beneficial owner by virtue of Rule 
13d-3(d)(1) (8240. 13d-3(d)(1); 


((5)] >» (6) < 
means: 


The term ‘‘tender offer material’’ 


(i) The bidder’s formal offer, including all the 
material terms and conditions of the tender 
offer and all amendments thereto; 


(ii) The related transmittal letter (whereby 
securities of the subject company which are 
sought in the tender offer may be transmited 
to the bidder or its depositary) and all 
amendments thereto; and 


(iii) Press releases, advertisements, letters 
and other documents published by the bidder 
or sent or given by the bidder to security 
holders which, directly or indirectly, solicit, 
invite or request tenders of the securities 
being sought in the tender offer; 


[(6)] > (7)—* The term “executive officer’ means the 
president, secretary, treasurer, any vice president in 
charge of a principal business function (such as sales, 
administration or finance) or any other person who 
performs similar policy making functions for a 
corporation; 


[(7)= (8)— The term ‘‘business day’’ means any 


day, other than Saturday, Sunday or a federal 
holiday, and shall consist of the time period from 
12:01 a.m. through 12:00 midnight Eastern time. In 
computing any time period under section 14(d)(5) or 
section 14(d)(6) of the Act or under Regulation 14D 
or Regulation 14E the date of the event which begins 
the running of such time period shall be included 
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except that if such event occurs on other than a 
non-business day such period shall begin to run on 
and shall include the first business day thereafter; and 


[(8)] ™(9)—8 The term ‘security position listing’’ 
means, with respect to the securities of any issuer 
held by a registered clearing agency in the name of 
the clearing agency or its nominee, a list of those 
participants in the clearing agency on whose behalf 
the clearing agency holds the issuer’s securities and 
of the participant’s respective positions in such 
securities as of a specified date. 


ll. 17 CFR Part 240 is proposed to be amended by 
adding 88240.14e-3, 14e-4 and 14e-5 to Regulation 
14E (88240.14e-1 and 14e-2) which read as follows: 


= §240.14e-3 Trading in subject company securities 
on the basis of material non-public information. 


(a) It shall constitute a fraudulent, deceptive or 
manipulative act or practice within the meaning of 
section 14(e) of the Act for any person who is in 
possession of material, non-public information 
relating to a tender offer that another person has 
determined to make or is making and who knows or 
has. reason to believe that such information was 
received directly or indirectly from such other person 
or a person acting on behalf of such other person, to 
purchase or sell, cause to be purchased or sold or 
arrange to purchase or sell any security or any option 
to purchase or sell any security of such subject com- 
pany unless within a reasonable time prior to any 
such purchase or sale such person makes a public 
announcement by press release or otherwise dis- 
closing the information received and its source. 


(b) Notwithstanding paragraph (a) of this section, 
purchases or sales by a person other than a natural 
person while in possession of material, non-public 
information relating to a tender offer will be deemed 
not to be a violation of paragraph (a) if such person 
can show that the individuals making the investment 
decision on behalf of such person did not know and 
did not have access to such material, non-public 
information. The existence of policies and procedures 
to ensure that material, non-public information will 
not be used in violation of paragraph (a) of this sec- 
tion may, depending on the facts and circumstances, 
be taken into account in determining whether the 
individuals who made the investment decision on 
behalf of such person had access to material, non- 
public information relating to the tender offer. 
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(c) It shall constitute a fraudulent, deceptive or mani- 
pulative act or practice within the meaning of section 
14(e) of the Act for any person who has determined 
to make or is making a tender offer or any person 
acting on behalf of that person to communicate mat- 
erial, non-public information relating to such tender 
offer to any other person if such person knows or has 
reason to believe such other person is likely to violate 
paragraph (a) of this section: Provided, however, 
That, unless such person has evidence indicating that 
its officers, directors, employees or partners, as the 
case may be, and any person involved in the 
planning, financing, preparation or execution of such 
tender offer is likely to violate paragraph (a), the 
communication of such information to those persons 
in order to implement such tender offer will not 
violate this provision. 


§240.14e-4 Equal treatment of security holders. 


As a means reasonably designed to prevent 
fraudulent, deceptive or manipulative acts or 
practices within the meaning of section 14(e) of the 
Act in connection with a tender offer and to ensure 
equal treatment of holders of securities for which a 
tender offer is made, no person shall make a tender 
offer unless: 


(a) The consideration paid to any security holder is 
equal to the highest consideration offered to any 
other security holder pursuant to the tender offer: 
Provided, however, That in connection with a tender 
offer by an issuer for securities of a class of which it 
is the issuer which is made only to holders of not 
more than a specified number which is less than one 
hundred shares of such security, the terms of such 
tender offer may provide for the same formula for 
determining the consideration offered to all such 
holders; and 


(b) The offer is open to all holders of the class of 
securities which is the subject of such tender offer 
except that this provision shall not prohibit the issuer 
from making a tender offer which is (1) limited to 
persons who own, of record or beneficially, an aggre- 
gate of not more than a specified number which is 
less than one hundred shares of such security; or (2) 
not made to officers, directors or affiliates of such 
issuer. 


§240. 14e-5 Prohibiting purchases not made by means 
of a tender offer. 


(a) As a means reasonably designed to prevent 
fraudulent, deceptive or manipulative acts or 
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practices within the meaning of section 14(e) of the 
Act, no person who makes a tender offer or simul- 
taneous tender offers for one or more classes of 
securities issued by a single subject company shall 
purchase, cause to be purchased or enter into any 
agreement, arrangement or understanding to pur- 
chase securities described in paragraph (b) of this 
section, except by means of the tender offers, during 
the period from the person's public announcement of 
the information described in Rule 14d-2(d) or, if no 
such announcement is made, the date on which the 
first of the tender offers commences, through the 
tenth business day after the termination of the last of 
the tender offers to expire. 


(b) The security referred to in paragraph (a) of this 
section includes: 


(1) Any security of any one of the same 
classes of securities sought in the tender 
offers; and 


(2) Any option, warrant, right, convertible 
security or other security which involves a 
contractual right, privilege or other provision 
to purchase or acquire through exercise, 
conversion, exchange or otherwise any 
security described in paragraph (b)(1) of this 
section. 


(c) Notwithstanding paragraph (a) of this section, a 
person referred to in that paragraph may purchase or 
cause to be purchased the securities referred in 
paragraph (b)(1) of this section pursuant to the 
exercise of options, warrants or rights, the conver- 
sion of convertible securities, or the performance of 
agreements to purchase such securities, subsequent 
to the time of the public announcement or 
commencement referred to in paragraph (a) of this 
section, if the following conditions are satisfied: 


(1) Such options, warrants, rights, convert- 
ible securities, or agreements were acquired 
or entered into prior to the time of such 
public announcement or pursuant to the 
tender offer; and 


(2) Such options, warrants, rights, convert- 
ible securities or agreements, and any exer- 
cise, conversion or performance thereof, are 
disclosed in either the Schedule 14D-1 or 
Schedule 13E-4, if applicable, or amend- 
ments to either such schedule, filed by such 
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person and in the tender offer materials 
disseminated to security holders. 


(d) The provisions of this section shall not apply to a 
purchase of a security of the same class as that 
which is the subject of a tender offer (or of any other 
security which is immediately convertible into or 
exchangeable for such security) if such purchase is 
made, by the issuer, by participating employees of 
the issuer of the employees of its subsidiaries, or by 
the trustee or other person acquiring such security for 
the account of such employees, pursuant to (1) a 
stock option plan involving only ‘‘qualified stock 
options,” or qualifying as an ‘‘employee stock 
purchase plan,’’ as those terms are defined in sec- 
tions 422 and 423 of the Internal Revenue Code of 
1954, as amended, or ‘‘restricted stock options’ as 
defined in section 424(b) of the Internal Revenue 
Code of 1954, as amended: Provided, however, That 
for the purposes of this paragraph an option which 
meets all of the conditions of that section other than 
the date of issuance shall be deemed to be “‘restricted 
stock options’; or (2) a savings, investment, pension 
or other stock purchase plan providing for both (i) 
periodic payments (or payroll deductions) for 
acquisition of securities by or on behalf of partici- 
pating employees and (ii) periodic purchases of the 
securities by participating employees, or the person 
acquiring them for the account of such employees. 


(e) This section shall not prohibit any transaction or 
transactions if the Commission, upon written request 
or upon its own motion, exempts such transaction or 
transactions, either unconditionally or on specified 
terms or conditions, as not constituting a manipu- 
lative or deceptive device or contrivance or a 
fraudulent, deceptive or manipulative act or practice 
comprehended within the purpose of this section. 


[Secs. 3(b), 10(b), 13(d), 13(e), 14(d), 14(e), 23(a), 48 
Stat. 882, 891, 894, 895, 901; sec. 203(a), 49 Stat. 
704; sec. 8, 49 Stat. 1379; secs. 2, 3, 82 Stat. 454, 
455; secs. 1, 2, 3-5, 84 Stat. 1497; secs. 3, 18, 89 
Stat. 97, 155; sec. 202, 91 Stat. 1494; 15 U.S.C. 
78c(b), 78j(b), 78m(d), 78m(e), 78n(d), 78n(e), 
78wi(a)]. 


Statutory Authority 


The Commission hereby proposes for comment: 
amendments to Regulation 14D pursuant to Sections 
3(b), 10(b), 13(d), 14(d), 14(e) and 23(a) of the 
Exchange Act; proposed Rule 14e-3 pursuant to 
Sections 14(e) and 23(a) of the Exchange Act; 
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proposed Rule 14e-4 pursuant to Sections 13(e), 
14(d), 14(e) and 23(a) of the Exchange Act; and Rule 
14e-5 pursuant to Sections 10(b), 13(e), 14(e) and 
23(a) of the Exchange Act. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES ACT OF 1933 
Release No. 6160/November 29, 1979 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 16386/November 29, 1979 


INVESTMENT COMPANY ACT OF 1940 
Release No. 10960/November 29, 1979 


WITHDRAWAL OF RULE PROPOSALS CONCERN- 
ING TENDER OFFERS. 


ACTION: Withdrawal of Proposals. 


SUMMARY: The Commission is withdrawing two 
proposed rules concerning purchases of securities 
which are or would become the subject of a tender 
offer. One of the proposed rules would have inte- 
grated for certain purposes purchases of subject 
company securities during a period of forty business 
days subsequent to the termination of the tender 
offer. The other proposed rule dealt with the 
purchase of subject company securities by certain 
persons, including the bidder, prior to the bidder's 
announcement of its intention to make the tender 
offer. New proposals are being published for com- 
ment in a separate release which the Commission 
believes will deal more effectively with the abuses 
attendant to such purchases. 


DATE: Effective upon publication in the Federal 
Register. 
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FOR FURTHER INFORMATION CONTACT: John 
Huber or John Granda (202-272-2589), Office of 
Disclosure Policy, Division of Corporation Finance, 
Securities and Exchange Commission, 500 North 
Capitol Street, Washington, D.C. 20549. 


SUPPLEMENTARY INFORMATION: On February 
5, 1979, the Commission published for comment 
certain proposed rules and a related schedule per- 
taining to tender offers, including proposed Rules 
14d-8 and 14e-2.' 


Proposed Rule 14d-8 would have integrated, for the 
purpose of the “‘best-price rule’’ embodied in Sec- 
tion 14(d)(7) of the Securities Exchange Act of 1934 
(the ‘Exchange Act’) [15 U.S.C. 78a et seq., as 
amended by Pub. L. No. 94-29 (June 4, 1975)] cer- 
tain purchases of subject company securities by a 
bidder or its affiliate after the termination of the 
bidder's tender offer. The Commission has deter- 
mined to withdraw this proposal for the reasons 
expressed in Release No. 34-16384 (November 29, 
1979) ( FR) and is publishing for comment pro- 
posed Rule 14e-5, also discussed in that release, to 
address in a more effective manner the matters 
sought to be addressed by the proposal. 


Proposed Rule 14e-2 dealt with the purchase of 
subject company securities by certain persons, 
including the bidder, prior to the bidder's announce- 
ment of its intention to make the tender offer. The 
Commission is withdrawing this proposal for the 
reasons expressed in Release No. 34-16384 
(November 29, 1979) ( FR_ ) and is publishing for 
comment a more generic proposal, proposed Rule 
14e-3, which is also discussed in that release. 


By the Commission. 


George A. Fitzsimmons 
Secretary 








‘Release No. 34-15548 (February 5, 1978) (44 FR 
9956). 
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SECURITIES EXCHANGE ACT OF 1934 = 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 16361/November 23, 1979 


In the Matter of 


Proposed Rule Change by 


MIDWEST STOCK EXCHANGE, 
PORATED 


INCOR- 
(SR-MSE-79-19) 


NOTICE OF FILING OF PROPOSED RULE CHANGE 
AND ORDER APPROVING PROPOSED RULE 
CHANGE 


Pursuant to Section 19(b)(1) of the Securities 
Exchange Act of 1934, 15 U.S.C. 78(s)(b)(1) (the 
“Act’’), notice is hereby given that on October 29, 
1979, the Midwest Stock Exchange, Incorporated 
filed with the Commission copies of a proposed rule 
change which amends the definition of spread and 
straddles orders, defines combination orders, and 
accords to combination orders the same limited 
priority which is accorded to spread and straddle 
orders. 


Interested persons are invited to submit written 
data, views and arguments concerning the submis- 
sion within 21 days from the date of this publication. 
Persons desiring to make written comments should 
file six copies thereof with the Secretary of the 
Commission, Securities and Exchange Commis- 
sion, 500 North Capitol Street, Washington, D.C. 
20549. Reference should be made to File No. SR- 
MSE-79-19. 


Copies of the submission, all subsequent amend- 
ments, all written statements with respect to the 
proposed rule change which are filed with the Com- 
mission, and of all written communications relating 
to the proposed rule change between the Commis- 
sion and any person, other than those which may be 
withheld from the public in accordance with the 
provisions of 5 U.S.C. §552, will be available for 
inspection and copying at the Commission's Public 
Reference Room, 1100 L Street, N.W., Washington, 
D.C. 
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The Commission finds that the proposed rule 
change is consistent with the requirements of the 
Act and the rules and regulations thereunder appli- 
cable to a national securities exchange and in par- 
ticular, the requirements of Section 6 and the rules 
and regulations thereunder. 


The Commission finds good cause for approving the 
proposed rule change prior to the thirtieth day after 
the date of publication of notice of filing thereof, in 
that the Commission, by publication of a Commis- 
sion Release (Securities Exchange Act Release No. 
16114, August 16, 1979) and by publication in the 
Federal Register (44 FR 49538, August 23, 1979) 
gave notice and opportunity to comment upon a 
similar rule proposal by the Chicago Board Options 
Exchange, Incorporated (SR-CBOE-79-8), which 
the Commission subsequently approved. No com- 
ments were received on the CBOE rule filing.' 


IT IS THEREFORE ORDERED, pursuant to Section 
19(b)(2) of the Act, that the proposed rule change 
referenced above be, and it hereby is, approved. 


For the Commission, by the Division of Market Reg- 


ulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16362/November 23, 1979 


An order has been issued granting the application of 
the American Stock Exchange, Inc. to strike the 
common stock (Par Value $1.00) of HESS’s INC. 
from listing and registration thereon. 








1See Securities Exchange Act Release No. 16127 
(September 21, 1979), 44 FR 56413 (October 1, 
1979). The Commission subsequently approved on 
an accelerated basis a similar rule proposal by the 
American Stock Exchange, Inc. (SR-Amex-79-18). 
See Securities Exchange Act Release No. 16333 
(November 9, 1979). 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 16363/November 26, 1979 


NOTICE OF EFFECTIVENESS OF A PROPOSED 
RULE CHANGE BY THE AMERICAN STOCK 
EXCHANGE 


(File No. SR-79-14) 


The American Stock Exchange submitted on 
October 31, 1979 a proposed rule change amending 
its procedures for handling and processing ‘‘Don’t 
Know” (‘‘DK”) notices. 


The foregoing rule change has become effective 
pursuant to Section 19(b)(3)(A) of the Securities 
Exchange Act of 1934 and Rule 19b-4 thereunder. 
At any time within sixty days of the filing of such 
proposed rule change, the Commission may sum- 
marily abrogate the rule change if it appears to the 
Commission that such action is necessary or 
appropriate in the public interest, for the protection 
of investors, or otherwise in furtherance of the pur- 
poses of the Securities Exchange Act of 1934. 


Publication of the submission is expected to be 
made in the Federal Register during the week of 
December 3, 1979. Interested persons are invited to 
submit written data, views and arguments concern- 
ing the submission within twenty-one days from the 
date of publication in the Federal Register. Persons 
desiring to make written submissions should file six 
copies thereof with the Secretary of the Commis- 
sion, Securities and Exchange Commission, 500 
North Capitol Street, Washington, D.C. 20549. Ref- 
erence should be made to File No. SR-AMEX-79-14. 


Copies of the submission, with accompanying 
exhibits, and of all written documents will be availa- 
ble for public inspection at the Securities and 
Exchange Commission's Public Reference Room, 
1100 L Street, N.W., Washington, D.C. Copies of the 
filing will also be available at the principal office of 
the above-mentioned self-regulatory organization. 


For the Commission by the Division of Market Regu- 
lation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 16364/November 26, 1979 


A notice has been issued giving interested persons 
until December 10, 1979 to comment on Aydin Cor- 
poration’s application for withdrawal of its common 
stock (Par Value $1) from listing and registration on 
the American Stock Exchange, Inc. 


S. Hamrick - 2-2405. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16365/November 26, 1979 


A notice has been issued giving interested persons 
until December 10, 1979 to comment on Polychrome 
Corporation's application requesting withdrawal of its 
10% % Senior Sinking Fund Debentures from listing 
and registration on the American Stock Exchange, 
Inc. 


S. Hamrick - 2-2405 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16366/November 27, 1979 


NOTICE OF FILING OF PROPOSED RULE CHANGE 
BY THE NATIONAL ASSOCIATION OF SECURITIES 
DEALERS, INC. 


File No. SR-NASD-79-10 


The National Association of Securities Dealers, Inc. 
(“NASD”) submitted on October 22, 1979, a pro- 
posed rule change under Securities Exchange Act 
Rule 19b-4 to add a new Section 21 to the NASD’s 
Code of Procedure for Handling Trade Practice Com- 
plaints (‘‘Code’’). The proposed amendment would 
provide that a mailing to any participant, member, or 
associated person, directed to the latest address 
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carried on the NASD'‘s records for that person, con- 
stitutes proper service under the Code. In addition, 
the proposed amendment would provide that, for 
purposes of computing the time for required action 
under the Code, three days shall be added to the 
prescribed period if service is effected by mail. The 
NASD states that the purpose of the proposed 
amendment is to prevent the possibility of an open- 
ended period for appeals where an aggrieved per- 
son has not timely received notice under the Code. 


Publication of the submission is expected to be 
made in the Federal Register during the week of 
December 4, 1979. In order to assist the Commis- 
sion to determine whether to approve the proposed 
rule change or institute proceedings to determine 
whether the proposed rule change should be disap- 
proved, interested persons are invited to submit 
written data, views and arguments concerning the 
submission within 21 days from the date of publica- 
tion in the Federal Register. Persons desiring to 
make written comments should file six copies thereof 
with the Secretary of the Commission, Securities and 
Exchange Commission, 500 North Capitol Street, 
Washington, D.C. 20549.Reference should be made 
to File No. SR-NASD-79-10. 


Copies of the submission, all subsequent amend- 
ments, all written statements with respect to the 
proposed rule change which are filed with the Com- 
mission, and of all written communications relating 
to the proposed rule change between the Commis- 
sion and any person, other than those which may be 
withheld from the public in accordance with the 
provisions of 5 U.S.C. §552,will be available for 
public inspection at the Securities and Exchange 
Commission's Public Reference Room, 1100 L 
Street, N.W., Washington, D.C. Copies of the filing 
will also be available at the principal office of the 
above-mentioned self-regulatory organization. 


For the Commission by the Division of Market Regu- 
lation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 16367/November 27, 1979 


Admin. Proc. File No. 3-5810 


In the Matter of 


VACHE B. CAMMACK, III, 
JOSEPH W. TORTI, 
ROBERT L. SHROPSHIRE, 
PERRY SHROPSHIRE, 
ROBERT GALVIN 


FINDINGS AND ORDER IMPOSING REMEDIAL 
SANCTIONS 


In these broker-dealer proceedings under the 
Securities Exchange Act of 1934,’ respondents 
Vache B. Cammack, Ill, Robert L. Shropshire, Perry 
Shropshire, Robert Galvin, and Joseph W. Torti 
have submitted Offers of Settlement which the 
Commission has determined to accept. Solely for 
the purpose of these proceedings and any other 
proceedings brought by the Commission and, with- 
out admitting or denying the allegations contained in 
the order for Proceedings, said respondents con- 
sent to the entry of the findings and sanctions set 
forth below. 


On the basis of the order for proceedings and the 
Offers of Settlement, it is found:? 


(1) That Vache B. Cammack, Ill, Robert L. 
Shropshire, Perry Shropshire, Robert Gal- 
vin, and Joseph W. Torti willfully violated 
Section 17(a) of the Securities Act of 1933, 
Section 10(b) of the Securities Exchange 
Act of 1934 and Rule 10b-5 thereunder; 





‘In the Matter of TransAmerican Securities, Inc., et 
al., instituted on September 4, 1979. See Securities 
Exchange Act of 1934 Release No. 16160, 18 SEC 
Docket 240 (September 5, 1979). 


2The findings herein are not binding on any other 
respondent named in these proceedings. 
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(2) That Vache B. Cammack, Ill and Joseph 
W. Torti willfully aided and abetted viola- 
tions of Section 17(a) of the Securities 
Exchange Act of 1934 and Rule 17a-3 there- 
under; and 


(3) That Vache B. Cammack, Ill, Robert L. 
Shropshire and Joseph W. Torti were 
enjoined by the United States District Court 
for the Western District of Tennessee from 
further violations of Section 17(a) of the 
Securities Act of 1933, Section 10(b) of the 
Securities Exchange Act of 1934, and Rule 
10b-5 thereunder on March 9, 1979.3 


In view of the foregoing, it is in the public interest to 
impose the sanctions specified in the Offers of 
Settlement. 


Accordingly, IT |S ORDERED that: 


(1) Respondent Vache B. Cammack, Ill be 
and hereby is barred from association with 
any broker or dealer or investment adviser; 


(2) Respondent Robert L. Shropshire be 
and hereby is barred from association with 
any broker or dealer or investment adviser; 
provided, however, that after a period of two 
(2) years from the effective date of this 
Order, he may apply to the Commission to 
become so associated in a non-supervisory 
capacity upon a Satisfactory showing that 
he will be appropriately supervised; 


(3) Respondent Perry Shropshire be and 
hereby is barred from association with any 
broker or dealer or investment adviser; pro- 
vided, however, that after a period of fifteen 
(15) months from the effective date of this 
Order, he may apply to the Commission to 
become so associated in a non-supervisory 
capacity upon a satisfactory showing that 
he will be appropriately supervised; 





3SEC v. TransAmerican Government Securities, 
Inc., et al., Civil Action No. C-79-2163-M (W.D. 
Tenn), Litigation Release No. 8694, 17 SEC Docket 
70. 
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(4) Respondent Robert Galvin be and hereby 
is barred from association with any broker or 
dealer or investment adviser; provided, 
however, that after a period of six (6) years 
from the effective date of this Order, he may 
apply to the Commission to become so 
associated in a non-supervisory capacity 
upon a satisfactory showing that he will be 
appropriately supervised; 


(5) Respondent Joseph W. Torti be and 
hereby is suspended from association with 
any broker or dealer or investment adviser 
for a period of sixty (60) days and thereafter 
barred from association in any supervisory 
or proprietary capacity or any position with- 
out adequate supervision with any broker or 
dealer or investment adviser; provided, 
however, that after a priod of eighteen (18) 
months from the effective date of this Order, 
he may apply to the Commission to become 
associated in supervisory or proprietary 
capacity. 


The sanctions imposed by this order shall become 
effective on the second Monday following the date of 
this Order. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16368/November 27, 1979 


NOTICE OF RECEIPT OF AMENDMENTS TO PLAN 
FILED PURSUANT TO RULE 17a-15 UNDER THE 
SECURITIES EXCHANGE ACT OF 1934 FILE NO. 
$7-433 


On September 17, 1979, the Consolidated Tape 
Association (‘‘CTA"’) submitted to the Commission a 
proposed amendment to Section X\(c) of the joint 
industry plan (the ‘‘Plan’’) filed with and declared 
effective pursuant to Rule 17a-15 [17 CFR 
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§240.17a-15] under the Securities Exchange Act of 
1934 governing the consolidated transactin report- 
ing system. The proposed amendment would effect 
a decrease in access charges to vendors and other 
persons for receipt of combined Network A and Net- 
work B last sale information.' If a vendor or other 
person receives combined Network A and Network 
B last sale information via the high speed line, the 
charge would be reduced from $750 to $500 per 
month. If a vendor or other person receives com- 
bined Network A and Network B last sale informa- 
tion via a vendor's data base, the charge would be 
reduced from $375 to $250.2 The reduction in these 
charges, which reflects decreasing costs tothe CTA 
of disseminating last sale information was imple- 
mented, effective January 1, 1979. 


in order to assist the Commission in determining 
whether to approve the proposed amendment, 
interested persons are invited to submit their views 
and comments on the proposal in writing to George 
A. Fitzsimmons, Secretary, Securities and 
Exchange Commission, Washington, D.C. 20549, 
within 30 days from the date of publication in the 
Federal Register. The amendmentto the Plan will be 
available for public inspection in the Commission's 
public reference room. All such communications 
should refer to File No. S7-433. 


For the Commission by the Division of Market Regu- 
lation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 








‘Network A disseminates last sale reports of trans- 
actions executed in all reporting markets for securities 
on the New York Stock Exchange, Inc. Network B 
disseminates last sale reports of transactions 
executed in all reporting markets for securities on the 
American Stock Exchange, Inc. 


2As a result of the proposed amendment, vendors 
and other persons would no longer be permitted 
under the Plan to subscribe to Network A or Net- 
work B last sale information separately. 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 16369/November 28, 1979 


In the Matter of 


MUNICIPAL SECURITIES RULEMAKING 
BOARD 

Suite 507 

1150 Connecticut Avenue, N.W. 

Washington, D.C. 20036 


(SR-MSRB-79-8) 


ORDER APPROVING PROPOSED RULE CHANGE 


On July 17, 1979, the Municipal Securities Rule- 
making Board (the ‘‘MSRB") filed with the Commis- 
sion, pursuant to Section 19(b) of the Securities 
Exchange Act of 1934 (the ‘‘Act’’), and Rule 19b-4 
thereunder, copies of a proposed rule change. The 
purposes of the proposed rule change are (i) to 
designate the MSRB Municipal Securities Principal 
Qualification Examination (the ““Examination”) as 
satisfying the MSRB’s examination requirements 
for qualification as a municipal securities principal 
and (ii) to provide an exemption from the examina- 
tion requirements for persons who entered the 
municipal securities business as municipal securities 
principals between December 1, 1975, and 
November 28, 1979, who were qualified at the time 
of entry as general securities principals with a regis- 
tered securities association or in a general supervi- 
sory capacity with a national securities exchange, 
and who have actively performed the functions of 
municipal securities principals since such date of 
entry. The Examination, as filed for Commission 
review on July 17, 1979, consisted of a question 
bank of 441 questions, an answer key, and exami- 
nation specifications, and was accompanied by a 
request for confidential treatment of such 
materials. ' 


Notice of the proposed rule change together with 
the terms of substance of the proposed rule change 
was given by publication of a Commission Release 





'The Commission granted the MSRB’s request, filed 
pursuant to Securities Exchange Act Rule 24b-2 (17 
CFR 240.24b-2), for confidential treatment of the 
Examination. Letter from Douglas S. Scarff to Bar- 
bara Leventhal (July 30, 1979). 
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(Securities Exchange Act Release No. 16086, 
(August 7, 1979)) and by publication in the Federa/ 
Register (44 FR 47420 (1979)). No comments were 
received by the Commission with respect to the 
proposed rule change. 


The Commission finds that the proposed rule 
change is consistent with the requirements of the 
Act and the rules and regulations thereunder appli- 
cable to the MSRB and, in particular, the require- 
ments of Section 15B and the rules and regulations 
thereunder.? 


IT IS THEREFORE ORDERED, pursuant to Section 
19(b)(2) of the Act, that the above-mentioned pro- 
posed rule change be, and it hereby is, approved.? 


For the Commission, by the Division of Market Reg- 
ulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 








The Commission staff, in determining whether to 
excercise its delegated authority to approve the pro- 
posed rule change, reviewed the question bank, the 
answer key, and the examination specifications 
submitted by the MSRB. 


3The examination is approved on the basis of the 
examination specifications filed with the Commis- 
sion. Any changes in the examination specifications 
will be filed with the Commission as proposed rule 
changes. It is contemplated, however, that the 
question bank filed with the Commission may from 
time to time be added to or revised in conformity 
with the current examination specifications and 
that such additions and revisions need not be filed 
with the Commission. 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 16370/November 28, 1979 


NOTICE OF WITHDRAWAL OF PROPOSED RULE 
CHANGE BY MIDWEST STOCK EXCHANGE, 
INCORPORATED 


File No. SR-MSE-79-1 


The Midwest Stock Exchange, Incorporated 
(“MSE”), by letter dated November 15, 1979, with- 
drew a proposed rule change (File No. SR-MSE-79- 
1) which had been submitted on January 8, 1979, 
pursuant to Section 19(b) of the Securities 
Exchange Act of 1934 (the “‘Act’’) and Rule 19b-4 
thereunder and which had been published in the 
Federal Register (44 FR 10159, February 16, 1979). 
The proposal would have amended Rule 4 of MSE 
Article XlIll regarding options sales 
communications. 


For the Commission by the Division of Market Regu- 
lation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16371/November 29, 1979 


RULES, REGISTRATION AND ANNUAL REPORT 
FORM FOR FOREIGN PRIVATE ISSUERS 


ACTION: Adoption of amendments to forms and 
rules. 


SUMMARY: The Commission announces the 
adoption of amendments to the registration 
statement, periodic report, and annual report forms 
authorized for use by certain foreign private issuers. 
The amendments consolidate the registration and 
annual report forms into a single form and increase 
the disclosure requirements presently applicable to 
foreign private issuers. 
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The amendments to the periodic report form basically 
require English translations of certain documents 
furnished or otherwise disseminated to security- 
holders. The rules governing the periodic report form 
authorized for foreign private issuers are amended to 
make that form unavailable to essentially United 
States companies. The Commission is also adopting 
amendments to the rule which presently exempts 
certain foreign securities from the proxy, tender offer 
and insider trading provisions of the Securities 
Exchange Act to limit such exemptions only to the 
proxy and insider trading provisions. 


EFFECTIVE DATE: For registration statements and 
Form 6-K reports filed after December 31, 1979 and 
for annual reports relating to fiscal years ending on or 
after December 31, 1979. The amendments to Rules 
3a12-3, 13a-16 and 15d-16 will be effective on 
December 31, 1979. 


FOR FURTHER INFORMATION CONTACT: Carl T. 
Bodolus (202/272-3246) or Ronald Adee (202/ 
272-3250), Office of International Corporate Finance, 
Division of Corporation Finance, Securities and 
Exchange Commission, 500 N. Capitol St., 
Washington, D.C. 20549. 


SUPPLEMENTARY INFORMATION: The Securities 
and Exchange Commission announces the adoption 
of Form 20-F, amendments to Form 6-K (17 CFR 
249.306), and Rules 3a12-3 (17 CFR 240.3a12-3), 
13a-16 (17 CFR 240.13a-16) and 15d-16 (17 CFR 
240.15d-16). Form 20-F, which consolidates and 
replaces the existing Forms 20 (17 CFR 249.220) and 
20-K (17 CFR 249.320), is the registration and 
annual report form available for use by certain foreign 
private issuers! under the Securities Exchange Act of 
1934 (the “Exchange Act’’) [15 U.S.C. 78a et seq., as 
amended by Pub. L. No. 94-29 (June 4, 1975)]. Form 
20-F generally calls for narrative disclosure somewhat 
less extensive than Forms 10 (17 CFR 249.210) and 
10-K (17 CFR 249.310) but which nevertheless is a 
substantial increase in the disclosure required by 
Forms 20 and 20-K.2 





TRule 3b-4 (17 CFR 240.3b-4) defines foreign private 
issuer as any foreign issuer other than a government. 


2The Commission is also announcing amendments to 
Form S-16 (17 CFR 239.27) and publishing Guide 63. 
For a discussion of these amendments, see Securities 
Act Releases No. 33-6156, and 33-6157 respectively. 
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Form 6-K, an interim reporting form, is amended to 
require English translations or English versions of 
material press releases and information sent to 
foreign securityholders. Rule 3a12-3 is revised so that 
the tender offer provisions of Section 14 of the 
Exchange Act will apply to the securities of certain 
foreign private issuers. The amendments to Rules 
13a-16 and 15d-16 prohibit the use of Form 6-K by 
essentially United States registrants which are also 
prohibited from using Form 20-F. 


The proposed version of these forms and rules was 
published for public comment in Exchange Act 
Release No. 34-14128 (November 2, 1977) (42 FR 
58684, November 10, 1977) (the ‘‘1977 Release’). As 
proposed, the forms would have required disclosure 
substantially equivalent to that received from 
domestic issuers. The Commission had previously 
solicited the views of the public concerning this gen- 
eral concept as a way of improving the disclosures 
then required by Forms 20 and 20-K. 


In a concurrent release, Exchange Act Release No. 
34-16372, the Commission is withdrawing proposed 
amendments to Guides 1 and 2 and is deferring 
action on proposed amendments to Guide 3 of the 
Guides for the Preparation and Filing of Reports and 
Proxy and Registration Statements under the 
Exchange Act (the “Exchange Act Guides’), which 
would have applied the Exchange Act Guides to 
registration statements and reports filed by foreign 
private issuers. 


GENERAL STATEMENT 


Under the federal securities laws, the Commission’s 
primary mandate is that of investor protection. Thus, 
United States investors in foreign securities should be 
supplied with information equal as nearly as possible 
and practicable to that provided to investors in sec- 
urities of domestic issuers. 


The task of assessing appropriate disclosure require- 
ments for foreign issuers is an important one. The 
world capital markets are becoming increasingly 
international in nature. Not only the Commission, but 





3Exchange Act Release No. 34-13056 (December 10, 
1976) (41 FR 36992, December 15, 1976) (the ‘1976 
Release’). The public comments received in response 
to both releases are available for public inspection in 
File S7-661. 
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the other organizations discussed below are today 
concerned with the examination and reevaluation of 
the general systems of securities regulation in inter- 
national markets. The Commission believes that this 
examination should be a continuing and evolutionary 
one and that its action, herein announced, represents 
an important step, but only a step, in the 
harmonization of international disclosure standards. 


The amendments announced today represent a 
significant improvement in the amount of information 
required of foreign issuers in the United States, 
placing their required disclosures on a level closer to 
that required of domestic issuers. At the same time, 
the Commission recognizes that there are differences 
in various national laws and businesses and 
accounting customs which the Commission should 
take into account when assessing disclosure require- 
ments for foreign issuers. As will be noted, 
significant reductions in the proposed disclosure 
requirements have been made in the areas of most 
concern to foreign issuers.* The public commentary 
has been helpful to the Commission. Not only have 
significant changes been made in the major aspects 
of the requirements as proposed, but also almost 
every item in its new Form 20-F has been modified to 
reflect suggestions made to the Commission. 


The forms and rules adopted and amended herein are 
of general application and have thus been considered 
by the Commission. The Commission recognizes, 
however, that at times registrants may find them- 
selves in circumstances where particular requirements 
may, in their view, be inappropriate. In such 
instances, the Commission, through its Division of 
Corporation Finance, stands ready to discuss formal 
or informal modifications of requirements as applied 
to the circumstances of a particular registrant. In this 
regard, the Commission will maintain its traditionally 
flexible approach and attitude in administering the 
disclosure requirements for foreign issuers to avoid 
undue hardship in particular cases. 


The developing unification of international capital 
markets has caused other organizations to explore 
the harmonization of disclosure and financial 
reporting standards. Notable among these organiz- 
ations are three public organizations, the Organiz- 
ation for Economic Cooperation and Development 





4These areas are: industry segment reporting, time of 
filing requirements, management remuneration and 
English translations of documents furnished with 
periodic reports. 
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(“OECD”), the European Economic Community 
(“EEC”), and the United Nations Commission on 
Transnational Corporation (’‘UN’’), and one private 
organization, the International Accounting Standards 
Committee (“IASC”). The Commission has reviewed 
and been influenced by the standards proposed or 
adopted by these organizations and believes its 
present action is broadly consistent therewith. The 
Commission will continue to encourage and 
participate to the extent practical with the work of 
these organizations. 


The amendments adopted today also represent 
another step in the Commission's continuing efforts 
to integrate further the corporate disclosure 
requirements under the federal securities laws by 
permitting information provided to investors pursuant 
to the disclosure requirements of the Exchange Act 
to be relied upon in lieu of disclosure which would 
otherwise be required in registration statements 
under the Securities Act of 1933 (the ‘Securities 
Act’) (15 U.S.C. 77a et seq., as amended by Pub. L. 
94-29 (June 4, 1975). In this connection, the 
Commission today announced in a concurrent 
release? the adoption of amendments to Form S-16 
(17 CFR 239.27) under the Securities Act to permit 
use of that form for rights offerings by certain foreign 
issuers. 


|. SUMMARY OF PUBLIC COMMENTS 


The Commission received 54 letters commenting on 
the general concept of substantially equivalent dis- 
closure for foreign and domestic issuers,° and 61 
letters commenting on the specific proposals.’ Since 
many commentators responded to each release, the 


total number of commentators on both releases was 
88. 


The foreign private issuer commentators, with one 
exception, generally were opposed, in whole or part, 





5Securities Act Release No. 33-6156. 
6The 1976 Release. 


7The 1977 Release. 


8The summary, discussed in this section, relates pri- 
marily to comments received in response to the 
specific proposals in the 1977 Release. See that 


release for a summary of the comments received on 
the 1976 Release. 
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to the proposed Form 20-F. A number indicated that 
they would be compelled to re-evaluate their 
participation in the United States capital markets in 
terms of their own benefits and costs if the proposals 
were adopted. Others were critical of the imposition 
of increased requirements after they had become 
subject to the reporting requirements of the 
Exchange Act. The major disclosure proposals to 
which the foreign issuers objected were those relating 
to financial reporting on an industry segment basis, 
particularly with respect to profitability, and the 
disclosure of management remuneration on an 
individual basis. Other major objections included the 
proposal to reduce the filing period for the annual 
report from six to four months after the close of the 
fiscal year, the proposed requirement for English 
translations of all documents furnished with Form 6-K 
and the general increased costs of compliance. The 
cost objections related primarily to the costs involved 
in implementing accounting systems to obtain 
industry segment information and, particularly in the 
case of Japanese issuers, to increased costs that 
would be necessitated for United States consultants 
and translators. 


The remaining non-issuer commentators, with several 
exceptions, also were. opposed to the proposals. 
Their major objections included the following: the 
lack of any showing of abuses based on present dis- 
closure requirements; the lack of empirical data 
relating to perceived benefits of or need for the pro- 
posed requirement; the lack of any showing of 
competitive disadvantage to domestic issuers; the 
perceived reluctance and/or refusal of foreign issuers 
to comply with the proposals if adopted and the 
consequent impairment of the United States capital 
market for foreign securities, the international flow of 
capital and investment opportunities for United 
States investors; and the imbalance of costs and 
benefits. The general consensus of this group of 
commentators was that the Commission should 
withdraw its proposals or, prior to any definitive 
decisions, hold public hearings and/or increase con- 
tacts with appropriate foreign organizations with the 
objective of setting acceptable international standards 
of disclosure and financial reporting. Generally, these 
commentators identified disclosure compliance 
problems of foreign issuers without rejecting the con- 
cept of more meaningful disclosure per se. 


Some of the commentators suggested alternative 
approaches and as: reciprocal or country-of-origin 
treatment, deference to international standards to be 
developed, application only to future registrants or 
reporting issuers, differentiation between foreign 
issuers which have made public offerings in the 
United States and those only listing securities on 
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United States stock exchanges, differentiation 
between issuers in the developed and the less 
developed countries, differentiation based on 
whether debt or equity securities are involved and 
consideration of other factors, including whether the 
foreign issuers are regulated by specific governmental 
authorities in their domiciles and thus subject to 
specialized reporting requirements of such author- 
ities. A number of commentators indicated that 
accommodations, provisions for specific relief and 
transitional periods would be necessary before certain 
of the proposed disclosure requirements could be met 
by foreign companies. Other commentators stressed 
the importance of maintaining separate registration 
and reporting forms for foreign issuers to assure that 
future amendments to the counterpart domestic 
forms would not be applied automatically to foreign 
issuers without specific consideration. 


The Commission and its staff have considered 
carefully all public comments received and alterna- 
tives suggested. In addition, as previously noted, 
consideration was also given to the various disclosure 
guidelines being developed or already promulgated by 
various international and regional organizations 
including particularly those of the OECD,*% the EEC10 
and the UN.!1 As a result, significant revisions have 
been incorporated in the amendments adopted today, 
particularly in Form 20-F. The Commission believes 
that the Form 20-F reflects the approach of these 
guidelines and requires disclosure in comparable 
detail. Certain of the suggested alternatives have 
been followed, but in modified form. For example, in 
certain cases reference is made to foreign law and 
requirements as the basis for disclosure in the Form 
20-F. 


Overall, the Commission has endeavored to act in a 
way consistent with the harmonization of inter- 





9E g. “Guidelines For Multinational Enterprises,” 
(1976) and “Minimum Disclosure Rules Applicable To 
All Publicly Offered Securities,’’ (1976). 


10E g. “The Fourth Directive On Annual Account- 
ing,”’ (1978); ‘The Sixth Directive On Publication Of 
Prospectus When Securities Are Admitted To Official 
Stock Exchange Quotation,” (Proposed); ‘‘Seventh 
Directive On Group Accounts,’’ (Proposed); and 
“The Eighth Directive Auditing Practices,’ (Pro- 
posed). 


Report of the Group of Experts of International 
Standards of Accounting and Reporting, UN Docu- 
ment E/C 10/33 (1977). 
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national standards, seeking to require the disclosure 
of material information while acknowledging 
legitimate concerns raised by differing national 
requirements and practices. 


SYNOPSIS 


The following brief synopsis is intended to assist 
interested parties to understand the amendments 
adopted. 


A. General Instructions. 


As proposed, annual reports on Form 20-F would 
have been required to be filed within four months 
after the end of the registrant's fiscal year. Many 
commentators explained that foreign registrants need 
more time to prepare their annual report since they 
must first comply with applicable foreign regulations 
which often allow more than four months time in 
which to furnish annual reports to shareholders. 
Consequently, General Instruction A(c) has retained 
the present requirement that the annual report must 
be filed within six months after the end of the regis- 
trant’s fiscal year. 


B. Narrative Disclosure. 


The narrative disclosure called for by Form 20-F con- 
tains more disclosure items than the previously 
existing Forms 20 and 20-K but fewer disclosure 
items than required by Form 10-K. Except as noted 
below, the adopted disclosure items generally are as 
proposed in Exchange Act Release No. 14128. 


Item 1. Description of Business. 


Item 1, Description of Business, was proposed to be 
substantially identical to the business description in 
the then contemporary Form 10-K, now Item 1 of 
Regulation S-K [17 CFR 229.20]. However, the 
adopted item is based on Form S-18 which calls for 
less extensive business disclosure than Regulation 
S-K. The item adopted recognizes that foreign 
jurisdictions do not generally require the level of 
disclosure contemplated by Regulation S-K. 


Virtually all foreign issuers commented that they 
would be unable, and in some cases, unwilling, to 
comply with the industry segment requirements as 


SEC DOCKET/1121 





proposed. The proposed industry segment disclosure 
requirement has been modified to require quantitative 
disclosure on a revenue basis only with a narrative 
discussion requirement if revenue and profit contri- 
butions of the respective segments differ signifi- 
cantly. 


Item 2. Summary of Operations and Management's 
discussion and analysis. 


The proposed requirement for a five year Summary of 
Operations and a related Management's Discussion 
and Analysis of the Summary has not been adopted. 
As announced in Exchange Act Release No. 15068 
(August 16, 1978) [43 FR 37460, August 23, 1978], 
the Commission is presently considering amendments 
to the Form 10-K, including the requirements relating 
to the Summary of Operations and the Manage- 
ment’s Discussion and Analysis. Consequently, the 
Commission has decided to adopt a requirement for 
an analysis of the income statements filed as part of 
the Form 20-F and to consider whether any revisions 
in that requirement would be necessary when the 
final requirements for the Form 10-K have been 
developed. 


Item 3. Description of Property. 


As proposed, this item was subtantially similar to 
the description of property item in the Form 10-Kas 
in effect in 1977 prior to the promulgation of Item 2 
of Form S-K and Rule 3.18(k) of Regulation S-X.'2 
Paragraph (a) of Item 3, calling for a general descrip- 
tion of the registrant's property, was adopted as 
proposed except for the deletion of a discussion of 
property on an industry segment basis. 


Two commentators, both major oil companies, 
vigorously opposed the proposals. Notwithstanding 
their objections, the Commission believes that 
reserve and production information is important to 
investors in oil and gas companies and that disclo- 
sure of such information would not unduly burden 
these registrants. 


The item as adopted and the related appendix 
require, as a minimum, general information about 


the quantities of reserves and production of regis- 
trants involved in oil and gas operations. Moreover, 
such registrants must either comply with Rule 3.18 
of Regulation S-X or discuss the differences 
between that Rule and the principles used. The 
discussion should state the effects of the differen- 
ces if practicable. 


Item 4. Control of Registrant. 


If the registrant's voting securities are in registered 
rather than bearer form, disclosure must be made of 
all beneficial owners of more than ten percent of 
registrant's stock and of the aggregate beneficial 
ownership of directors and officers as a group. This 
item, as proposed and adopted, is otherwise substan- 
tially the same as Item 6 of Regulation S-K except 
that the ownership percentage requiring disclosure 
has been raised to ten percent from five percent to 
be consistent with international guidelines. 


Item 5. Directors and Officers. 


This item requires only a list of the names and 
positions with registrant for each director and 
officer. The proposed extensive disclosure of their 
business experience and general background was 
deleted primarily because it is inconsistent with the 
requirements of many foreign jurisdictions and 
international guidelines.'? 


Items 6 and 7. Remuneration of and Options 
Granted to Directors and Officers. 


The proposed version of these items would have 
required (a) identification of the three highest paid 
officers or directors, and the aggregate remunera- 
tion and similar benefits paid to that group, and (b) 
aggregate remuneration and similar benefits paid to 
all directors and officers as a group. However, the 
remuneration and similar benefits paid to specified 
individuals would not have been required to be dis- 
closed unless mandated by foreign law or 
regulation. 


Taking into account the large critical comment this 
proposal engendered and for the reasons given by 





1217 CFR 210.3-18. This rule relates to the financial 
accounting and reporting for oil and gas producing 
activities. 
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13This information is perhaps most relevant in proxy 
solicitation. Most foreign issuers are exempt there- 
from, however, by Rule 3a12-3. 
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those commentators, the Commission has decided 
to delete the specific requirement for the identifica- 
tion of the three highest paid directors or officers 
and the aggregate amount paid to them. The items 
as adopted conform to the present disclosure prac- 
tices of foreign issuers in registration statements 
filed under the Securities Act and in the Forms 20 
and 20-K. 


Item. 8. Pending Legal Proceedings. 


This item was adopted substantially as proposed 
except for the deletion of the requirement relating to 
the disclosure of environment litigation. 


Item 9. Nature of Trading Market. 


This item, as proposed and adopted, requires a 
description of the principal trading market outside the 
United States for the registrant's securities. 


Item 10, 11 and 12. Description of Securities. 


These three items require a brief description of the 
terms of the securities being registered. These 
items were adopted as proposed. 


Item 13. Exchange Controls. 


This item, similar to an existing item in the Form 20, 
requires a brief description of any limitations of a 
United States securityholder’s right to receive divi- 
dends or interest payments or right to vote. 


Item 14. Taxation. 


This item, adopted as proposed, requires a brief 
description of the taxes to which United States 
securityholders are subject and any relevant tax 
treaties. 


Item 15. Changes in Securities. 


This item, adopted as proposed, requires a descrip- 
tion of material changes in the terms of the regis- 
tered security or a substitution of the assets 
securing the registered security. 
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Item 16. Defaults upon Senior Securities. 


This item requires identification of any defaults on 
senior securities. It was adopted as proposed. 


Item 17. Interest of Management in Certain 
Transactions. 


As proposed, this item would have required a des- 
cription of material transactions between the regis- 
trant and its management similar to that specified in 
Items 4(e) and (f) of Regulation S-K. The Commis- 
sion has decided to condition the disclosure of such 
information on its being made public pursuant to 
foreign laws or otherwise. All the proposed instruc- 
tions were deleted because foreign law and regula- 
tions will provide the basis for disclosure. 


Financial Statements. 


The financial statements filed as part of the Form 
20-F are not required to comply with United States 
generally accepted accounting principles or Regula- 
tion S-X. However, a discussion of the differences of 
the principles used from United States generally 
accepted accounting principles and Regulation S-X 
is required. 


Exhibits. 


The exhibits required to be filed are substantially 
the same as those required by the Form 10-K. Inthe 
proposed Form 20-F, Item 4 would have required a 
list of all parents and subsidiaries. As adopted, 
Instructions A.7 and B.4 only require that such alist 
be provided upon request by the Commission. Sev- 
eral commentators strongly objected to the proposal 
since in many foreign countries operations are cus- 
tomarily carried through a large number of affiliated 
companies. The Commission agrees with these 
commentators that in many situations a detailed 
description of such affiliations would not assist 
investors, but the Commission believes that this 
information should be provided if warranted by the 
circumstances. 


C. Proposals Deleted. 
The following proposed items have not been 


adopted because the information they would have 


SEC DOCKET/1123 





required was largely irrelevant to United States 
investors in foreign securities, disclosed elsewhere 
in the Form 20-F or because of other reasons: (1) 
Item 2: Summary of Operations, (2) Item 12: Recent 
Sales of Unregistered Securities, (3) Item 18: 
Indemnification of Directors and Officers, (4) Item 
21: Increases and Decreases in Outstanding Secur- 
ities and Indebtedness, (5) Item 22: Submission of 
Matters to a Vote of Security Holders, (6) Item 23: 
Acquisition or Disposition of Assets, (7) Item 24: 
Changes in Registrant's Certifying Accountant, and 
(8) Item 25: Reports on Form 6-K. 


D. Form 6-k and Rules 13a-16 and 15d-16. 


Foreign private issuers entitled to file annual 
reports on Form 20-F are not required to file the 
quarterly reports on Form 10-Q [17 CFR 249.308a] 
or current reports on Form 8-K [17 CFR 249.308] as 
domestic issuers are. Rather, such foreign issuers 
furnish Form 6-K reports which require the furnish- 
ing of information and material to investors made 
public pursuant to foreign law, stock exchange reg- 
ulations or distributed to security holders. 


Recognizing that many of these documents 
required to be furnished in Form 6-K reports areina 
foreign language, the Commission desired to make 
these reports more useful to United States security- 
holders and market intermediaries by proposing 
that all documents, papers, and exhibits furnished 
with the report be either translated into English or 
summarized in an English version. Many foreign 
issuer commentators objected to this proposal on 
the basis of the costs involved in translating these 
documents and concern for legal liability in the 
event of inaccurate translations. The proposals as 
well as the present Form 6-K requirements were 
also criticized on the basis that documents or 
reports furnished, because of differing customs and 
practices particularly in the financial reporting area, 
might be considered misleading and otherwise 
result in unnecessary and burdensome 
submissions. 


As adopted, Form 6-K requires English translations, 
versions or summaries only of information distrib- 
uted to securityholders and of material press 
releases. Other types of information and documents 
need be furnished only if English translations, ver- 
sions or Summaries are prepared by the issuer. The 
Commission believes that this compromise will 
benefit United States shareholders and at the same 
time alleviate to a great extent the concerns of and 
burdens on foreign issuers. 
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Rules 13a-16 and 15d-16 prescribe the require- 
ment to furnish Form 6-K for foreign private issuers 
subject to rules 13a-1 [17 CFR 240.13a-1]and 15d- 
1 [17 CFR 240.15d-1], the annual report require- 
ments for issuers with securities registered under 
Section 12 of the Exchange Act and for issuers with 
effective registration statements under the Securi- 
ties Act, respectively. The Commission adopts the 
proposed amendments to Rules 13a-16 and 15d-16 
which, in conformity with the General Instructions 
to Form 20-F, prohibit essentially United States 
companies from using Form 6-K. 


E. Rule 3a12-3. 


Rule 3a12-3 by its terms presently exempts from 
Sections 14 and 16 of the Exchange Act the securi- 
ties of certain foreign issuers. 


The Commission is adopting amendments to Rule 
3a12-3 which would: (1) delete reference to Form 
21 which was repealed as of June 30, 1967;'4 (2) 
change the reference therein to former Form 20 to 
Form 20-F; (3) make clear that the exemption ap- 
plies only with respect to securities actually regis- 
tered pursuant to Section 12 and for which such 
registration on the specified forms was authorized 
and (4) make clear that the exemption applies only 
to the provisions respecting proxy solicitations and 
the furnishing of information statements. 


The third of those amendments is intended to con- 
form the Rule with prior staff interpretations to the 
effect that (a) the exemption from the proxy solicita- 
tion and information statement provisions of Sec- 
tion 14 and the insider trading provisions of Section 
16 does not apply to those securities which, 
although required to be registered, are not so regis- 
tered and (b) the exemption would not be lost if the 
issuer voluntarily registers the securities and/or 
files periodic and annual reports on the more 
demanding registration and reporting forms pre- 
scribed for domestic issuers. 


The fourth of those amendments is to correct an 
oversight in not amending the rule when Congress, 
in 1968, adopted the “Williams Act Amendments” 
which added Sections 13(d), 13(e), 14(d), 14(e), and 





Exchange Act Release No. 34-8067 (April 28, 
1967), 32 FR 7851 (May 30, 1967). 
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14(f) to the Exchange Act.'® These sections govern 
the acquisitions of or tender offers for securities 
registered under Section 12 of the Exchange Act. 
The Commission is of the view that it would be 
contrary to the public interest and the protection of 
United States investors to continue the present 
literal exemption of securities to foreign issuers 
from the acquisition and tender offer provisions of 
the Act.'® These latter provisions are as important to 
those United States investors who invest in securi- 
ties of foreign issuers as to those who invest in the 
securities of domestic issuers, as well as to the 
issuers of such foreign securities. 


F. Guides for the Preparation and Filing of Reports 
and Registration Statements under the Securities 
Exchange Act of 1934. 


The Commission also published for comment pro- 
posals clarifying that the Exchange Act Guides apply 
to foreign private issuers. These Guides are Guide 
1, Summary of Operations; Guide 2, Disclosure of 
Extractive Reserves and Natural Gas Supplies; and 
Guide 3, Statistical Disclosure by Bank Holding 
Companies. 


These proposals are not adopted. The application of 
Guides 1 and 2 is preempted by items in the Form 
20-F. Item 2 of the Form 20-F requires a modified 
version of the Management's Discussion and Anal- 
ysis. Item 3 and the Appendix specify the required 
disclosure of reserves and production for registants 
in extractive industries. Since comments are being 
solicited on Guide 3, the Commission believes that 
it would be inappropriate to apply Guide 3 to foreign 
issuers at the present time. Therefore, the propos- 
als relating to Guides 1 and 2 are withdrawn but 
action on Guide 3 is deferred.'’ 


CERTAIN FINDINGS 


In publishing the 1977 proposals, the Commission 
specifically invited comments with respect to: (1) 





'SPub. L. 90-439, 82 Stat. 454-547 (15 U.S.C. 77m 
(d), (e), 78n (d), (e), (f)). 


16However, the exemption from Section 14(f) of the 
Exchange Act is retained since that provision is re- 
lated to the proxy solicitation provisions of Section 
14 from which these foreign issuers remain 
exempt. 


17Release No. 34-16372. 
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whether the cost of the proposals to an issuer out- 
weigh their benefits to investors and the public 
interest; and (2) the adverse impact or burdens of 
the proposals on competition which are neither 
necessary nor appropriate in furthering the purposes 
of the Exchange Act. 


Since many of the amendments adopted represent 
significant relaxations from the proposals, espe- 
cially those relating to industry segment informa- 
tion and the English translations of documents, the 
commentators’ concern with cost has been alle- 
viated. In any event, the Commission finds that the 
costs imposed on issuers by the rules and forms 
adopted herein are not unreasonable and are out- 
weighed by the benefits which will accrue to 
investors. 


As required by Section 23(a)(2) of the Exchange Act, 
the Commission has specifically considered the 
impact which the rules and forms adopted herein 
will have on competition. The Commission finds 
that compliance by issuers and affiliates with these 
actions will not impose any significant burden on 
competition. In any event, the Commission has 
determined that any possible competitive burden 


will be outweighed by, and is necessary and approp- 
riate to achieve, the benefits of these actions to 
investors. 


TEXT OF AMENDMENTS 


Parts 240 and 249 of Chapter 11 of Title 17 of the 
Code of Federal Regulations are amended as 
follows: 


1. Section 240.3a12-3 
follows: 


is revised to read as 


§240.3a12-3 Exemption from sections 14(a), 
14(b), 14(c), 14(f) and 16 for securities of certain 
foreign issuers. 


(a) Securities for which the filing of registration 
statements:on Form 18[17 CFR 249.218] are auth- 
orized shall be exempt from the operation of sec- 
tions 14 and 16 of the Act. 


(b) Securities registered under section 12 of the 
Act on Form 20 [17 CFR 249.220] or Form 20-F [17 
CFR 249.220F] or on Form 8-A[17 CFR 249-208a] 
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or Form 8-B[17 CFR 249.208(b)] in lieu of Forms 20 
or 20-F or for which registration on such forms were 
so authorized shall be exempt from the operation of 
sections 14(a), 14(b), 14(c), 14(f), and 16 of the Act 
except that this paragraph shall not apply if at the 
end of the last fiscal year of the issuer (1) more than 
50 percent of the outstanding voting securities of the 
issuer are held of record either directly or through 
voting trust certificates or depositary receipts by 
residents of the United States, and (2) the business 
of such issuer is administered principally in the 
United States or 50 percent or more of the members 
of the Board of Directors are residents of the United 
States. For the purpose of this paragraph the term 
resident,’ as applied to security holders, shall 
mean any person whose address appears on the 
records of the issuer, the voting trustee or the dep- 
ositary as being located in the United States. 


(c) Securities registered under section 12 of the 
Act on Forms 16 [17 CFR 249.216] or 19 [17 CFR 
249.219] shall be exempt from the operations of 
sections 14(a), 14(b), 14(c), 14(f) and 16 of the Act if 
the securities deposited pursuant to the voting trust 
or other agreement are so exempt pursuant to 
paragraph (b) of this section. 


2. Paragraph (a) of §240.13a-16 is revised to read as 
follows: 


§240.13a-16 Reports of foreign private issuers on 
Form 6-K [17 CFR 249.306]. 


(a) 


Every foreign private issuer which is subject to 
Rule 13a-1 [17 CFR 240.13a-1] shall make reports on 
Form 6-K, except that this rule shall not apply to: 


(1) Investment companies required to file quarterly 
reports pursuant to Rule 13a-12 [17 CFR 240. 13a-12]; 


(2) Foreign private issuers not authorized to use 
Form 20-F [17 CFR 249. 220F] for annual reports 
required by Rule 13a-1; or 


3. Paragraph (a) of §240.15d-16 is revised to read as 
follows: 
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§240.15d-16 Reports of foreign private issuers on 
Form 6-K [17 CFR 249.306]. 


(a) Every foreign private issuer which is subject to 
Rule 15d-1 [17 CFR 240.15d-1] shall make reports on 
Form 6-K, except that this rule shall not apply to: 


(1) Investment companies required to file quarterly 
reports pursuant to Rule 15d-12 [17 CFR 240. 15d-12]; 


(2) Foreign private issuers not authorized to use 
Form 20-F [17 CFR 249.220F] for annual reports re- 
quired by Rule 15d-1; or 


eRe 


(3) 


* * * * * 


4. Sections 249.220 and 249.320 are hereby re- 
scinded and their provisions consolidated into a new 
section 249.220f reading as follows: 


§249.220-f Form 20-F, for registration of securities of 
foreign private issuers pursuant to Section 12(b) or 
(g) of the Securities Exchange Act of 1934, and for 
annual reports of foreign private issuers filed pursuant 
to Sections 13 or 15(d) of that Act. 


(a) This form is to be used for registration pursuant 
to Section 12 of the Securities Exchange Act of 1934 
of any class of securities of any foreign private issuer 
except that it shall not be used by: 


(1) any North American issuer if (i) the securities are 
to be registered pursuant to Section 12(b) of the Act; 
(ii) if the securities are to be registered under Section 
12(g) of the Act as a result of the termination of the 
exemption provided by Rule 12g3-2(d) [17 CFR 
240. 12(g)3-2(d)]; or (iii) the issuer has had the same 
or any other class of securities registered pursuant to 
Section 12 of the Act on Form 10 [17 CFR 249.210], 
or Form 8-A [17 CFR 249.208a] or Form 8-B [17 CFR 
249.208b] in lieu of Form 10 within one year prior to 
the date on which the registration statement is filed 
or required to be filed under Section 12(g); or 


(2) any foreign private issuer if at the end of the last 
fiscal year of the issuer (i) more than 50 percent of 
the outstanding voting securities of the issuer are 
held of record either directly or through voting trust 
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certificates or depositary receipts by residents of the 
United States; and (ii) the business of such issuer is 
administered principally in the United States or 50 
percent or more. of the members of the Board of 
Directors are residents of the United States. 


(b) This form is to be used for annual reports of 
foreign private issuers filed under Sections 13(a) or 
15(d) of the Securities Exchange Act of 1934 
pursuant to Rule 13a-1 [17 CFR 240.13a-1] or 15d-1 
[17 CFR 240.15d-1] except that it shall not be used 
by: 


(1) any North American issuer: 


(i) which has any class of securities registered 
pursuant to Section 12 of the Act on Form 10, or on 
Forms 8-A or 8-B in lieu of Form 10; (ii) which is filing 
the report pursuant to Section 15(d) of the Act; (iii) 
whose obligation to file reports pursuant to Section 
15(d) of the Act is suspended as a result of the regis- 
tration of a class of securities pursuant to Section 
12(g) of the Act; or (iv) which has registered secu- 
rities under Section 12(g) of the Act as a result of 
termination of the exemption provided by Rule 12g3-2 
(d); or 


(2) any foreign private issuer if at the end of the 
fiscal year being reported on (i) more than 50 percent 
of the outstanding voting securities of the issuer are 
held of record either directly or through voting trust 
certificates or depositary receipts by residents of the 
United States; and (ii) the business of such issuer is 
administered principally in the United States or 50 
percent or more of the members of the Board of 
Directors are residents of the United States. 


(c) Annual reports on this form shall be filed within 
six months after the end of the fiscal year covered by 
such report. 


Copies of the adopted Form 20-F will be forwarded to 
all foreign private issuers presently filing annual re- 
ports on Form 20-K. Copies of the Form 20-F have 
been filed with the Office of Federal Register and 
additional copies may be obtained from the Securities 
and Exchange Commission, 500 North Capitol Street, 
Washington, D.C. 20549. 


5. The General Instructions to Form 6-K are revised 
as follows: 
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§249.306 Form 6-K, report of foreign issuer pur- 
suant to Rules 13a-16 (§240.13a-16 of this chapter) 
and 15d-16 (§240.15d-16 of this chapter) under the 
Securities Exchange Act of 1934. 


B. Information and Document Required to be Fur- 
nished. 


Subject to General Instruction D herein, an issuer 
furnishing a report on this form shall furnish whatever 
information, not previously furnished, such issuer (i) 
is required to make public in the country of its domi- 
cile or in which it is incorporated or organized pur- 
suant to the law of that country, or (ii) filed with a 
foreign stock exchange on which its securities are 
traded and which was made public by that exchange, 
or (iii) distributed to its security holders. 


The information required to be furnished pursuant to 
(i), (ii), or (iii) above is that which is significant with 
respect to the issuer and its subsidiaries concerning: 
changes in management or control; acquisitions or 
dispositions of assets; bankruptcy or receivership; 
changes in registrant's certifying accountants; the 
financial condition and results of operations; material 
legal proceedings; changes in securities or in the 
security for registered securities; defaults upon senior 
securities; material increases or decreases in the 
amount outstanding of securities or indebtedness; 
the results of the submission of matters to a vote of 
security holders; and any other information which the 
registrant deems of material importance to security 
holders. 


C. Preparation and Filing of Report. 


This report shall consist of a cover page, the docu- 
ment or report furnished by the issuer, and a signa- 
ture page. Eight complete copies of each report on 
this form shall be deposited with the Commission. At 
least one complete copy shall be filed with each 
United States stock exchange in which any security 
of the registrant is listed and registered under Section 
12(b) of the Act. At least one of the copies deposited 
with the Commission and one filed with each such 
exchange shall be manually signed. Unsigned copies 
shall be conformed. 
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D. Translations of Papers and Documents into Eng- 
lish. 


Reference is made to Rule 12b-12(d) (17 CFR 
240.12b-12(d)). Information required to be furnished 
pursuant to General Instruction B in the form of press 
releases and all communications or materials distrib- 
uted directly to securityholders of each class of secu- 
rities to which any reporting obligation under Section 
13(a) or 15(d) of the Act relates shall be in the English 
language. English versions or adequate summaries in 
the English language of such materials may be 
furnished in lieu of original English translations. 


Notwithstanding General Instruction B, no other 
documents or reports, including prospectuses or 
offering circulars relating to entirely foreign offerings, 
need be furnished unless the issuer otherwise has 
prepared or caused to be prepared English trans- 
lations, English versions or summaries in English 
thereof. If no such English translations, versions or 
summary have been prepared, it will be sufficient to 
provide a brief description in English of any such 
documents or reports. In no event are copies of 
Original language documents or reports required to be 
furnished. 


* * * * * 


(Secs. 3,12, 13, 14 15(d), 23(a), 48 Stat. 882, 892, 
894, 901; sec. 203(a), 49 Stat. 704; secs. 1, 3, 8, 49 
Stat. 1375, 1377, 1379; Proc. No. 2695, 60 Stat. 
1352; sec. 202, 68 Stat. 686; secs. 3, 4, 6, 78 Stat. 
565-568, 569, 570-574; secs. 1, 2, 82 Stat. 454; secs. 
1, 2, 6, 28(a), 28(b), 28(c), 84 Stat. 1435, 1497; sec. 
105(b), 88 Stat. 1503; secs. 8, 9, 10, 11, 18, 89 Stat: 
117, 118, 119, 121, 155; 15 U.S.C. 78c, 781, 78m, 
780(d), 78w(a)). 


Statutory Authority for Amendments 


The amendments to Forms 20, 20-K and 6-K and to 
Rules 13a-16 and 15d-16 are adopted pursuant to 
Sections 12, 13, 15(d) and 23(a) of the Exchange Act. 
The amendments to Rule 3a12-3 are adopted pur- 
suant to Sections 3(a)(12), 12(b), 12(h), 13, 14, 15(d), 
and 23(a) of the Exchange Act. 


By the Commission. 


George A. Fitzsimmons 
Secretary 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 16372/November 29, 1979 


WITHDRAWAL AND DEFERMENT OF ACTION ON 
PROPOSED AMENDMENTS TO STAFF DISCLO- 
SURE GUIDELINES 


ACTION: Withdrawing and deferring action on pro- 
posed amendments to existing disclosure 
guidelines. 


SUMMARY: The Commission is withdrawing two 
proposals and deferring action on a third proposal to 
amend certain staff disclosure guidelines. These 
proposals would have made clear the application of 
such guidelines to the registration statements and 
reports filed by foreign private registrants. These 
proposals were not adopted because of related 
actions taken today. 


EFFECTIVE DATE: Immediately upon publication 
in the FEDERAL REGISTER. 


FOR FURTHER INFORMATION CONTACT: Carl T. 
Bodolus (202/272-3246) or Ronald Adee 
(202/272-3250), Office of International Corporate 
Finance, Division of Corporation Finance, Securities 
and Exchange Commission, 500 N. Capitol St., 
Washington, D.C. 20549. 


SUPPLEMENTARY INFORMATION: In Release 
No. 34-14128 (November 2, 1977) (42 FR 58684, 
November 10, 1977) the Commission proposed for 
comment amendments to Guides 1, 2 and 3 of the 
Guides for Preparation and Filing of Reports and 
Proxy and Registration Statements under the 
Exchange Act! (the ‘Exchange Act Guides”) which 
would have applied the Exchange Act Guides to 
registration statements and annual reports filed by 
certain foreign private issuers. The Commission is 
withdrawing the proposed amendments to Guides 1 
and 2 because of related action taken today.? The 
Commission is also deferring action on proposed 
amendments to Guide 3 pending the reconsidera- 
tion of that Guide.’ 





'Securities Exchange Act of 1934[15 U.S.C. 78a et 
seq., aS amended by Pub. L. No. 94-29 (June 4, 
1975)] (the ‘Exchange Act”). 

2Release No. 34-16371 in this issue. 


3Release No. 34-16149 (August 30, 1979) [44 FR 
52820, September 10, 1979]. 
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DISCUSSION 


In conjunction with proposing Form 20-F [17 CFR 
249.220f],4 the Commission also published for 
comment proposals clarifying that the Exchange Act 
Guides apply to foreign private issuers. These 
Guides are Guide 1, Summary of Operations; Guide 
2, Disclosure of Extractive Reserves and Natural 
Gas Supplies; and Guide 3, Statistical Disclosure by 
Bank Holding Companies. 


These proposals are not adopted. The application of 
Guides 1 and 2 is preempted by items in the Form 
20-F. Item 2 of the Form 20-F requires a modified 
version of the Management's Discussion and Anal- 
ysis. Item 3 and the Appendix specify the required 
disclosure of reserves and production for regis- 
trants in extractive industries. Since comments are 
being solicited on Guide 3, the Commission believes 
that it would be inappropriate to apply Guide 3 to 
foreign issuers at the present time. Therefore, the 
proposals relating to Guides 1 and 2 are withdrawn 
but action on Guide 3 is deferred. 


By the Commission. 


George A. Fitzsimmons 
Secretary 








4Form 20-F, adopted today in Release No. 34- 
16371, is the registration and annual report form 
for certain foreign private issuers filing under the 
Exchange Act. 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 16373/November 29, 1979 


In the Matter of 


CARRIER CORPORATION 
File No. 81-568 


NOTICE OF APPLICATION PURSUANT TO SECTION 
12(h) 


The Securities and Exchange Commission has 
issued a notice giving interested persons until 
December 21, 1979 to request a hearing on an 
application by Carrier Corporation (the ‘‘Appli- 
cant’), pursuant to Section 12(h) of the Securities 
Exchange Act of 1934, for an order exeinpting 
Applicant from the reporting provisions of Section 
13 and 15(d) of that Act. 


Pursuant to a statutory merger effected on July 6, 
1979, a wholly owned subsidiary of United Technol- 
ogies Corporation (‘‘United’’) was merged with and 
into Applicant. As a result of this merger, United is 
the sole shareholder of Applicant and has assumed 
the obligation to fulfill reporting requirements for 
the Applicant’s publicly traded debentures. Appli- 
cant believes the purposes of the Exchange Act 
would not be furthered by Applicant's filing of addi- 
tional reports. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16374/November 29, 1979 


In the Matter of 


CORENCO CORPORATION 


File No. 81-584 


NOTICE OF APPLICATION PURSUANT TO SECTION 
12(h) 


The Securities and Exchange Commission has 
issued a notice giving interested persons until 
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December 21, 1979 to request a hearing on an 
application by Corenco Corporation (the “‘Appli- 
cant’), pursuant to Section 12(h) of the Securities 
Exchange Act of 1934, for an order exempting 
Applicant from the reporting provisions of Section 
15(d) of that Act. 


Pursuant to a statutory merger effected on August 
8, 1979, a wholly owned subsidiary of Canadian 
Pacific Investments Limited (‘‘CPI") was merged 
with and into Applicant. As a result of this merger, 
Applicant is now a wholly owned subsidiary of CPI 
and has no public shareholders. In view of these 
facts, Applicant believes that the filing of the addi- 
tional reports required by Section 15(d) would not 
benefit the public and would burden Applicant. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16375/November 29, 1979 


In the Matter of 


HOME SAVINGS AND LOAN ASSOCIATION, 
as Originator and Servicer 


File No. 81-590 
APPLICATION PURSUANT TO SECTION 12(h) 


The Securities and Exchange Commission has 
issued a notice giving interested persons until 
December 21, 1979 to request a hearing on an 
application of Home Savings and Loan Association, 
as Originator and Servicer under a Pooling and Ser- 
vicing Agreement providing for formation of a Mort- 
gage Pool and the issuance of Mortgage 
Pass-Through Certificates, (the ““Applicant’’) pursu- 
ant to Section 12(h) of the Securities Exchange Act 
of 1934 for an order exempting the Applicant from 
certain reporting requirements under Section 13 
and from the operation of Section 16 of that Act. 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 16376/November 29, 1979 


In the Matter of 


PLATTEVILLE TELEPHONE COMPANY 


File No. 81-554 


NOTICE OF APPLICATION PURSUANT TO SECTION 
12(h) OF THE SECURITIES EXCHANGE ACT OF 
1934 


The Securities and Exchange Commission has 
issued a notice giving interested persons until 
December 21, 1979 to request a hearing on an 
application by Platteville Telephone Company 
(‘Applicant’’) for an order exempting Applicant from 
the registration, reporting, proxy soliciting and 
other provisions of Sections 12(g), 13, 14 and 16 of 
the Securities Exchange Act of 1934. Applicant fur- 
nishes telephone service to a rural area of approxi- 
mately 150 square miles in southwestern 
Wisconsin and is regulated as a public utility by the 
Wisconsin Public Service Commission. Practically 
all of Applicant’s shareholders are Wisconsin resi- 
dents and there is no trading market for its 
securities. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16377/November 29, 1979 


In the Matter of 


GREAT SOUTHERN CORPORATION 


File No. 81-595 


APPLICATION PURSUANT TO SECTION 1 2(h) 


The Securities and Exchange Commission has 
issued a notice giving interested persons until 
December 21, 1979 to request a hearing on an 
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application by Great Southern Corporation (the 
“Applicant’’), pursuant to Section 12(h) of the 
Securities Exchange Act of 1934, as amended (the 
“1934 Act’’), for an order exempting the Applicant 
from the provisions of Sections 13 and 15(d) of the 
1934 Act. 


The Applicant states that as a result of a merger 
effective as of January 1, 1979, it became an indi- 
rect wholly-owned subsidiary of NLT Corporation 
(“NLT”), and all its outstanding common stock was 
converted into the right to receive either a cash 
payment or certain securities of NLT. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16378/November 29, 1979 


Administrative Proceeding 


In the Matter of 


REYNOLDS METALS EUROPEAN CAPITAL 
CORPORATION 


File No. 81-593 


APPLICATION PURSUANT TO SECTION 12(h) 


The Securities and Exchange Commission has 
issued a notice giving interested persons until 
December 21, 1979 to request a hearing on an 
application by Reynolds Metals European Capital 
Corporation (the “‘Applicant’’) pursuant to Section 
12(h) of the Securities Exchange Act of 1934, as 
amended, for an order exempting the Applicant 
from the provisions of Section 13 of that Act. 


The Applicant, a wholly-owned subsidiary of Rey- 
nolds Metals Company, has only one class of securi- 
ties registered uder the 1934 Act, 5% Subordinated 
Guaranteed Convertible Debentures Due 1988, 
which are unconditionally guaranteed by Reynolds 
and are convertible into common stock of Reynolds. 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 16379/November 29, 1979 


In the Matter of 


SHENANDOAH OIL CORPORATION 


File No. 81-567 


NOTICE OF APPLICATION PURSUANT TO SECTION 
12(h) 


The Securities and Exchange Commission has 
issued a notice giving interested persons until 
December 21, 1979 to request a hearing on an 
application by Shenandoah Oil Corporation (the 
“Applicant’’), pursuant to Section 12(h) of the 
Securities Exchange Act of 1934, for an order 
exempting the Applicant from the reporting provi- 
sions of Sections 13 and 15(d) of that Act. 


Applicant has been liquidated pursuant to a Plan of 
Complete Liquidation approved by Applicant’s 
shareholders on November 13, 1978. As a result of 
this liquidation, Applicant’s only remaining share- 
holders are merely creditors entitled to receive the 
liquidating value of their shareholdings in cash. In 
view of these facts, Applicant believes an exemp- 
tion from filing additional reports would not be 
inconsistent with the public interest or the protec- 
tion of investors. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16380/November 29, 1979 


The Securities and Exchange Commission has 
ordered administrative proceedings pursuant to 
Sections 15(b) and 19(h) of the Securities Exchange 
Act of 1934 against National Securities Corpora- 
tion, a registered broker-dealer with offices at Seat- 
tle, Washington, and James E. Ryan, 
Vice-president. The order for proceedings alleges 
violations of securities registration, anti-fraud and 
recordkeeping provisions of Section 5(a), 5(c) and 
17(a) of the Securities Act of 1933, Section 10(b) 
and 17(a) of the Securities Exchange Act of 1934, 
and Rules 10b-5 and 17a-3 thereunder. 
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In the proceeding against National, the Commission 
simultaneously accepted an offer of settlement 
from National in which, without admitting or deny- 
ing the allegations against it, National consented to 
the Commission's order making findings in accor- 
dance with the allegations and imposing the reme- 
dial sanctions of a censure and a six-month’s 
suspension of principal transactions in the types of 
securities involved, namely, mining securities trad- 
ing on the Spokane Stock Exchange and over the 
counter at Spokane, Washington. In addition, as 
part of its offer, National made several undertakings 
to strengthen its supervision of trading by its 
salesmen. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16381/November 29, 1979 


Admin. Pro. File no. 3-5845 


In the Matter of 


NATIONAL SECURITIES CORPORATION 
500 Union Street 
Seattle, Washington 98101 


(8-001 64) 


FINDINGS AND ORDER 
SANCTIONS 


IMPOSING REMEDIAL 


In this administrative proceeding under the Securi- 
ties Exchange Act of 1934 (“Exchange Act”),' 
National Securities Corporation (‘‘Registrant’’), a 
registered broker-dealer, has submitted an offer of 
settlement which the Commission has determined 
to accept. Solely for itself and for the purposes of 
said proceeding and any other proceeding brought 
by the Commission or any other governmental or 
self-regulatory body pursuant to Sections 15(b), 





‘Administrative proceedings against National 
Securities Corporation and others have been insti- 
tuted simultaneously with the entry of these find- 
ings and the order imposing remedial sanctions. See 
Securities Exchange Act Release No. 16380. 
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15A or 19(h) of the Exchange Act and without 
admitting or denying the allegations and findings, 
Registrant consents to the entry of the findings and 
the imposition of the sanctions set forth below. 


On the basis of the Order for Proceedings and the 
offer of settlement, it is found that Registrant from 
October 1, 1978 to March 1, 1979 wilfully violated 
and willfully aided and abetted violations of the 
provisions of Sections 5(a), 5(c) and 17(a) of the 
Securities Act of 1933 (“Securities Act’’), Sections 
10(b) and 17(a) of the Exchange Act, and Rules 
10b-5 and 17a-3 thereunder, and failed reasonably 
to supervise, with a view to preventing violations of 
the aforementioned provisions, another person 
subject to its supervision. 


In view of the foregoing, it is in the public interest to 
impose the sanctions and to order compliance with 
the undertakings specified in the offer of 
settlement. 


Accordingly, IT IS ORDERED that: 
1. Registrant be and it is hereby censured; 


2. Registrant be and it is hereby suspended for a 
period of six months from effecting principal trans- 
actions with customers in securities listed on the 
Spokane Stock Exchange or in the list of securities 
trading over the counter maintained by the Spokane 
Quotation Service; and 


3. Registrant shall carry out the undertakings set 
forth in its offer of settlement, namely: 


a) To prohibit short sales by any salesman 
to any customer of mining securities listed 
on the Spokane Stock Exchange or in thelist 
of securities trading over the counter main- 
tained by the Spokane Quotation Service; 


b) Toreview all principal transactions with 
customers, and in connection with such 
review, to make such analysis and compu- 
tations as are reasonable to assure that 





?These findings are not binding on any other person 
in this or any other proceedings. 


Volume 18, No. 17, December 11, 1979 





markups or spreads on sales to customers, 
based on cost or reliable evidence of actual 
contemporaneous transactions, conform to 
the NASD markup policy; 


c) To report to the Spokane Stock 
Exchange, in accordance with the rules of 
the exchange, each purchase or sale of a 
security listed on the exchange, and to att- 
ach the confirmation received from the 
exchange to the memorandum of such tran- 
saction; and 


d) To file with the Seattle Regional Office 
of the Commission, within 30 days of the 
end of the period of suspension, an affidavit 
that Registrant has complied with all its 
undertakings herein. 


IT IS FURTHER ORDERED that registrant's compli- 
ance with the undertakings herein shall commence at 
the opening of business on the second Monday after 
the date of this order. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16382/November 29, 1979 


The Securities and Exchange Commission today 
ordered the temporary suspension of over-the- 
counter trading in the securities of Gold Equities, 
Inc., an Idaho corporation, pursuant to Section 1 2(k) 
of the Securities Exchange Act of 1934 (‘Exchange 
Act’’). The suspension is to be effective for a ten(10) 
day period commencing at 11:15 a.m. (EST) on 
November 29, 1979 through midnight on December 
8, 1979. Gold Equities, Inc. is located at 3101 S. 
Maryland Parkway, Suite 316, Las Vegas, Nevada 
89109. 


The suspension was ordered because of the lack of 
adequate and accurate public information concern- 
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ing Gold Equities, Inc.’s financial condition and 
questions concerning the total number of shares 
issued and outstanding. 


The Commission cautions brokers, dealers, share- 
holders, and prospective purchasers that they 
should carefully consider the foregoing information 
along with all other currently available information 
and any information subsequently issued by the 
company. 


Furthermore, brokers and dealers should be alert to 
the fact that, pursuant to Rule 15c2-11 under the 
Exchange Act, at the termination of the trading sus- 
pension, no quotation may be entered unless and 
until they have strictly complied with all the provi- 
sions of said rule. If any broker or dealer has any 
questions as to whether or not he has complied with 
said rule, he should not enter any quotation but 
immediately contact the staff of the Division of 
Enforcement in Washington, D.C. If any broker or 
dealer is uncertain as to what is required by Rule 
15d2-11, he should refrain from entering quota- 
tions relating to the securities in question until such 
time as he has familiarized himself with said rule 
and is certain that all of its provisions have been 
met. If any broker or dealer enters any quotation 
which is in violation of said rule, the Commission 
will consider the need for prompt enforcement 
action. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16383/November 29, 1979 


NOTICE OF EFFECTIVENESS OF A PROPOSED 
RULE CHANGE BY THE NATIONAL SECURIITES 
CLEARING CORPORATION (*‘NSCC”’) 


(File No. SR-NSCC-79-13) 


The National Securities Clearing Corporation sub- 
mitted on October 30, 1979, a proposed rule change 
under Rule 19b-4 to impose a $10.00 processing 
fee for each cash or stock dividend claim made 
against the Corporation’s NCC & Co. nominee by 
NSCC participants and non-participants on and 
after December 1, 1979. NSCC has indicated that 
the rule change will be effective for one year from 
the date of the filing, October 30, 1980. 
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The foregoing rule change has become effective 
pursuant to Section 19(b)(3)(A) of the Securities 
Exchange Act of 1934 and Rule 19b-4 thereunder. 
At any time within sixty days of the filing of such 
proposed rule change, the Commission may sum- 
marily abrogate the rule change if it appears to the 
Commission that such action is necessary or 
appropriate in the public interest, for the protection 
of investors, or otherwise in furtherance of the pur- 
poses of the Securities Exchange Act of 1934. 


Publication of the submission is expected to be 
made in the Federal Register during the week of 
December 3, 1979. Interested persons are invited to 
submit written data, views and arguments concern- 
ing the submission within twenty-one days from the 
date of publication in the Federal Register. Persons 
desiring to make written submission should file six 
copies thereof with the Secretary of the Commis- 
sion, Securities and Exchange Commission, 500 
North Capitol Street, Washington, D.C. 20549. Ref- 
erence should be made to File No. SR-NSCC-79-13. 


Copies of the submission, with accompanying 
exhibits, and of all written comments will be availa- 
ble for public inspection at the Securities and 
Exchange Commission's Public Reference Room, 
1100 L Street, N.W., Washington, D.C. Copies of the 
filing will also be available at the principal office of 
the above-mentioned self-regulatory organization. 


For the Commission by the Division of Market Regu- 
lation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16384/November 28, 1979 


SEE 


SECURITIES ACT OF 1933 
Release No. 6158/November 29, 1979 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 16385/November 29, 1979 


SEE 


SECURITIES ACT OF 1933 
Release No. 6159/November 29, 1979 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16386/November 29, 1979 


SEE 


SECURITIES ACT OF 1933 
Release No. 6160/November 29, 1979 








PUBLIC UTILITY HOLDING COMPANY 
ACT OF 1935 





PUBLIC UTILITY HOLDING COMPANY 
ACT OF 1935 
Release No. 21304/November 23, 1979 


In the Matter of 


PUBLIC SERVICE COMPANY OF OKLAHOMA 
P.O. Box 201 
Tulsa, Oklahoma 74102 


TRANSOK PIPE LINE COMPANY 
P.O. Box 3008 
Tulsa, Oklahoma 74101 


(70-5648) 


NOTICE OF POST-EFFECTIVE AMENDMENT RE- 
GARDING INCREASE IN AMOUNT OF NOTES 
ISSUED BY SUBSIDIARY PIPELINE COMPANY TO 
PARENT ELECTRIC UTILITY COMPANY 


NOTICE IS HEREBY GIVEN that Public Service Com- 
pany of Oklahoma (“PSO”), an electric utility sub- 
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sidiary of Central and South West Corporation, a re- 
gistered holding company, and Transok Pipe Line 
Company (‘‘Transok’’), a subsidiary pipeline company 
of PSO, have filed with this Commission a further 
post-effective amendment to their application-decla- 
ration in this proceeding pursuant to Sections 6(a), 7, 
9(a), and 10 of the Public Utility Holding Company 
Act of 1935 (‘‘Act’’) regarding the following proposed 
transactions. All interested persons are referred to the 
amended application-declaration, which is sum- 
marized below, for a complete statement of the 
proposed transactions. 


By supplemental order issued July 20, 1979 (HCAR 
No. 21152), Transok was authorized to issue and sell 
to PSO its short-term notes in an aggregate principal 
amount outstanding at any one time not to exceed 
$10,000,000, such notes to mature not later than 
December 31, 1980. 


It is now proposed that the amount of such notes 
issued and sold by Transok to PSO be increased to 
$20,000,000. In all other respects the transactions 
remain unchanged. The notes will bear interest at the 
rate published in The Wall Street Journal for com- 
mercial paper placed directly by a major finance 
company and having terms most nearly equal to the 
terms of the loans. 


The proceeds of the notes have been and will con- 
tinue to be used to finance Transok’s continuing con- 
struction program and for Transok’s general working 
funds. It is stated that the fees and expenses to be 
incurred in connection with the proposed transac- 
tions, other than the Commission's filing fee, are 
estimated at $300, including legal fees of $250. It is 
further stated that no state commission and no 
federal commission, other than this Commission, has 
jurisdiction with respect to the proposed transactions. 


NOTICE IS FURTHER GIVEN that any interested per- 
son may, not later than December 17, 1979, request 
in writing that a hearing be held in respect of such 
matter, stating the nature of his interest, the rea- 
sons for such request, and the issues of fact or law 
raised by said post-effective amendment to the 
application-declaration which he desires to contro- 
vert; or he may request that he be notified if the 
Commission should order a hearing thereon. Any 
such request should be addressed: Secretary, 
Securities and Exchange Commission, Washing- 
ton, D.C. 20549. A copy of such request should be 
served personally or by mail upon the applicants- 
declarants at the above-stated addresses, and proof 
of service (by affidavit or, in case of an attorney at 
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law, by certificate) should be filed with the request. 
At any time after said date, the application- 
declaration, as now amended or as it may be further 
amended, may be granted and permitted to become 
effective as provided in Rule 23 of the General Rules 
and Regulations promulgated under the Act, or the 
Commission may grant exemption from such rules 
as provided in Rules 20(a) and 100 thereof or take 
such other action as it may deem appropriate. Per- 
sons who request a hearing or advice as to whether 
a hearing is ordered will receive any notices and 
orders issued in this matter, including the date of 
the hearing (if ordered) and any postponements 
thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY 
ACT OF 1935 
Release No. 21305/November 23, 1979 


In the Matter of 


CENTRAL POWER & LIGHT COMPANY 
120 North Chaparral Street 
Corpus Christi, Texas 78401 


(70-6375) 


NOTICE OF PROPOSED ISSUANCE AND SALE OF 
FIRST MORTGAGE BONDS AT COMPETITIVE 
BIDDING 


NOTICE IS HEREBY GIVEN that Central Power & 
Light Company (‘CP & L”), an electric utility 
subsidiary company of Central and South West 
Corporation, a registered holding company, has filed 
a declaration with this Commission pursuant to the 
Public Utility Holding Company Act of 1935 (‘‘Act’’), 
designating Sections 6(b) and 7 of the Act and Rule 
50 promulgated thereunder as applicable to the 
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proposed transaction. All interested persons are 
referred to the declaration, which is summarized 
below, for a complete statement of the proposed 
transaction. 


CP & L proposes to issue and sell at competitive 
bidding $75,000,000 principal amount of its First 
Mortgage Bonds, Series OQ, Due January 1, 2010. The 
interest rate of the bonds and the price to be paid to 
CP & L (which will not be less than 99% nor more 
than 102.75% of the principal amount thereof) will be 
determined by competitive bidding. The bonds will 
have refunding protection until September 1, 1985, 
and will be subject to a 1% sinking fund beginning in 
1981. The bonds will be issued under and secured by 
CP & L’s Indenture, dated November 1, 1943, 
between it and The First National Bank of Chicago, 
Trustee, as previously amended and as to be further 
amended by a Supplemental Indenture to be dated 
January 1, 1980. 


The net proceeds from the issuance and sale of the 
bonds will be used to repay short-term borrowings 
which were incurred for company obligations, 
including projects under construction. Approximately 
$80,000,000 of short-term borrowings are expected to 
be outstanding as of January 29, 1980, the planned 
date of issuance of the bonds. No funds generated 
from the bonds nor any of the borrowings retired 
thereby have been or will be utilized to pay the cost 
of facilities which would not be needed to provide 
service to customers of CP & L if it were not part of 
the Central and South West System. No 
expenditures will be made by CP & L for the 
construction or acquisition of any facility not so 
needed prior to the time all funds covered by the 
declaration have been expended. For the purposes of 
the foregoing representation, CP & L assumes that 
none of the facilities, construction or acquisition of 
which would be part of any proposal forming the 
subject of the proceeding in Central and South West 
Corporation, et al (Admin. Proc. File No. 3-4951) 
would be needed to provide service to customers of 
the company if it were not part of the Central and 
South West System. 


CP & L’s estimated construction and fuel exploration 
and development expenditures for the years 1979 
through 1981 are estimated at $234,900,000, 
$219,600,000, and $209,300,000, respectively. Ap- 
proximately $163,000,000 of the 1979 estimated total 
had been expended as of September 30, 1979. 


The fees and expenses to be incurred in connection 
with the proposed transaction are estimated at 
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$85,000, including accountants’ fees of $6,500 and 
legal fees of $16,000. The fee of counsel for the 
purchasers of the bonds is estimated at $18,500 and 
is to be paid by the successful bidders. It is stated 
that no state commission and no federal commission, 
other than this Commission, has jurisdiction over the 
proposed transaction. 


NOTICE IS FURTHER GIVEN that any interested per- 
son may, not later than December 17, 1979, request 
in writing that a hearing be held on such matter, 
stating the nature of his interest, the reasons for 
such request, and the issues of fact or law raised by 
said declaration which he desires to controvert; or 
he may request that he be notified if the Commis- 
sion should order a hearing thereon. Any such 
request should be addressed: Secretary, Securities 
and Exchange Commission, Washington, D.C. 
20549. A copy of such request should be served 
personally or by mail upon the declarant at the 
above-stated address, and proof of service (by affi- 
davit or, in case of an attorney at law, by certificate) 
should be filed with the request. At any time after 
said date, the declaration as filed or as it may be 
amended, may be permitted to become effective as 
provided in Rule 23 of the General Rules and Regu- 
lations promulgated under the Act, or the Commis- 
sion may grant exemption from such rules as 
provided in Rules 20(a) and 100 thereof or take such 
other action as it may deem appropriate. Persons 
who request a hearing or advice as to whether a 
hearing is ordered will receive any notices and 
orders issued in this matter, including the date of 
the hearing (if ordered) and any postponements 
thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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PUBLIC UTILITY HOLDING COMPANY 
ACT OF 1935 
Release No. 21306/November 23, 1979 


In the Matter of 


SYSTEM FUELS, INC. 

Noro Plaza 

666 Pondras 

New Orleans, Louisiana 70130 


MIDDLE SOUTH UTILITIES, INC. 
225 Baronne Street 
New Orleans, Louisiana 70112 


ARKANSAS POWER & LIGHT COMPANY 
First National Building 
Little Rock, Arkansas 72203 


LOUISIANA POWER & LIGHT COMPANY 
142 Delaronde Street 
New Orleans, Louisiana 70174 


MISSISSIPPI POWER & LIGHT COMPANY 
Electric Building 
Jackson, Mississippi 39205 


NEW ORLEANS PUBLIC SERVICE, INC. 
317 Baronne Street 
New Orleans, Louisiana 70112 


(70-6097) 


NOTICE OF PROPOSAL BY NONUTILITY SUB- 
SIDIARY RELATING TO PROCUREMENT, STO- 
RAGE AND TRANSPORTATION OF FUEL FOR THE 
BENEFIT OF OPERATING COMPANIES AND 
FINANCING SUCH OPERATIONS THROUGH 
LOANS FROM PARENT COMPANIES 


NOTICE IS HEREBY GIVEN that System Fuels, Inc. 
(“SFI’’), a fuel subsidiary of Arkansas Power & Light 
Company (“AP & L”), Louisiana Power & Light 
Company (“LP & L’’), Mississippi Power & Light 
Company (‘MP & L’”) and New Orleans Public 
Service, Inc. (““NOPSI’’) (collectively referred to as 
the “Operating Companies”), all of which are public 
utility subsidiaries of Middle South Utilities, Inc. 
(“MSU”), a registered holding company, has filed a 
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second post-effective amendment to an application- 
declaration with this Commission pursuant to 
Sections 6(a), 7, 9(a), 10 and 12 of the Act and Rules 
45, 50(a)(3), 90 and 91 promulgated thereunder as 
applicable to the proposed transactions. All interested 
persons are referred to the amended application- 
declaration for a complete statement of the proposed 
transaction. 


By orders dated January 4, 1978 (HCAR No. 20363), 
March 9, 1978 (HCAR No. 20441), May 4, 1978 
(HCAR No. 20530), and December 29, 1978 (HCAR 
No. 20867), in this matter the Commission approved, 
through December 31, 1979, certain financing 
arrangements and other transactions related to the 
procurement, storage and transportation of fuel by 
SFI for use by the Operating Companies. SFI was 
authorized to borrow up to $109,900,000 from the 
Operating Companies under a loan agreement (‘1979 
Loan Agreement’). It is estimated that $56,500,000 
will be outstanding under the 1979 Loan Agreement 
on December 31, 1979 and will be converted into 
loans under an amended 1978 Loan Agreement 
(“Loan Agreement’) which will provide for additional 
borrowings by SFI from the Operating Companies in 
1980 of up to $117,000,000 to be used to finance, in 
part, transactions entered into by SFI in the ordinary 
course of its fuel supply business for the 1979 
calendar year. The exact amount of the borrowings 
proposed to be made under the Loan Agreement will 
be adjusted to reflect the actual amount of loans 
outstanding on December 31, 1978; total borrowings 
by SFI under the Loan Agreement are presently 
estimated at $173,500,000. 


Potential borrowing requirements of SFI during 1979 
include up to $61,200,000 for payment of notes and 
bankers’ acceptances and a net amount of 
$31,700,000 for SFI’s fuel supply program, including 
$28,300,000 for fuel procurement, $2,000,000 for 
storage facilities and $1,400,000 for transportation 
facilities. 


Certain other Commission authorizations are also 
requested in the instant filing where required, to carry 
out or continue programs which the intital years of 
SFI’s operation have shown to be essential. 


It is presently contemplated that net capital 
requirements of $52,100,000 will be required for SFI’s 
fuel procurement program during 1980 as follows: 
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1980 
Gas and Oil Exploration and 
Development 
Uranium Exploration 
Nuclear Fuel Procurement 
Coal Procurement 1,100,000 
Fuel Oil Procurement * 


$36,300,000 
14,700,000 


Net Requirements 


*Capital requirements for nuclear fuel procurement 
will be financed as described in the Commission's 
order dated October 31, 1978 (HCAR No. 20753). 


“Capital requirements for fuel oil procurement will 
be financed as described in the Commission's orders 
dated August 1, 1979 (HCAR No. 21171) and August 
14, 1979 (HCAR No. 21185). 


It is presently estimated that $43,800,000 will be 
required to SFI to continue its gas and oil exploration 
and development activities in the tri-state area of 
Arkansas, Louisiana and Mississippi during 1980. 
Additionally $10,400,000 will be required by SFI to 
purchase gas and pay royalties on gas produced from 
prospects in which SFI has an interest. During the 
same period, SFI estimates that it will generate 
approximately $17,900,000 from the sale of gas, 
thereby resulting in a net capital requirement of 
$36,300,000 during the period. 


Pursuant to the Commission’s order of March 9, 1978 
(HCAR No. 20441), in.this matter, SFI has embarked 
on a uranium exploration program to help assure an 
adequate supply of uranium to accommodate the 
increased commitment to nuclear power of the 
System. SFI is involved, acting individually or 
together with nonaffiliates, in conducting geological 
and geophysical studies and explorations for, and 
acquiring and disposing of leases and other mineral 
rights with respect to, uranium reserves, and proving 
such reserves. It is presently contemplated that SFl's 
net capital requirements for this program during 1980 
will be approximately $14,700,000. 


SFI contemplates that during 1980 approximately 
$47,600,000 will be expended for the acquisition of 
nuclear materials and services offset by $43,800,000 
from sales of enriched UFg to the Operating 
Companies and Middle South Energy, Inc. (“MSE”), 
a generating subsidiary of MSU. SFl’s_ nuclear 
materials and processing services supply program 
during 1979 will be financed by the issuance by SFI of 
short-term notes as authorized in the Commission's 
order of October 31, 1978 (HCAR No. 20753). 
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$52, 100,000 


It is presently contemplated that SFI’s coal procure- 
ment program during 1980 will involve expenditures 
of $1,100,000 for carrying costs, including interest 
charges, storage and certain overhead expenses, to 
be capitalized primarily in connection with SFI’s 
participation in a coal supply arrangement with 
Antelope Coal Company (‘Antelope’) pursuant to a 
contract entered into between SFI and Antelope as 
approved by the Commission's order dated March 8, 
1977 (HCAR No. 19924). 


To assure the availability to the Operating Companies 
and Arkansas-Missouri Power Company (‘‘Ark-Mo”), 
another utility subsidiary of MSU, of an adequate 
supply of fuel oil it will be necesary to have an 
inventory on hand at January 1, 1980, and December 
31, 1980, of 7,000,000 bbls. During the ensuing 
twelve months, the inventory level will vary because 
of seasonal factors and other conditions. However, 
due to an increase in cost, the inventory at December 
31, 1980, is expected to be worth approximately 
$161,800,000 compared to an estimated worth of 
approximately $125,400,000 at January 1, 1980. Net 
cash requirements of $36,400,000 are therefore 
expected during 1980. 


SFI anticipates expenditures of $5,800,000 in 1980 to 
insulate certain of its storage tanks to facilitate 
storage of heavier fuel oils, to construct an additional 
storage tank and to make certain improvements to 
existing docking and unloading facilities. The antici- 
pated expenditures will be funded in part by 
$2,400,000 in fuel storage depreciation expenses 
included in oil billing to the Operating Companies and 
Ark-Mo, thereby resulting in a net requirement of 
$3,400,000. 


It is presently contemplated that SFi’s fuel trans- 
portation program during 1979 will involve 
expenditures of $1,000,000 for the provision of 
gathering systems and/or pipelines to transport gas, 
which has been discovered pursuant to SFIl’s 
exploration program, to certain of the System’s 
power plants, for certain improvements to towboats 
and barges and for the financing and general costs 
applicable to the program to be capitalized. The 
anticipated expenditures will be funded in part by 
$400,000 in fuel transportation depreciation expenses 
included in fuel billing to the Operating Companies 
and Ark-Mo, thereby resulting in a net requirement of 
$600,000. 


SFI’s capital requirements during 1980 may involve 
the following: 
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$20,900,000 - To pay SFI’s commercial paper notes 
or The Aetna Casualty and Surety 
Company (‘Aetna’) under the ar- 
rangement described below. 


$40,000,000 - To pay bankers’ acceptances from 
Citibank due periodically through 
1979 as authorized by the Commission's 
order of November 7, 1977 (HCAR No. 
20246). 


$56,100,000 - To cover capital expenditures for acti- 
vities herein described. 





$117,000,000- Total 








Pursuant to the financing program authorized by 
Commission order dated October 31, 1978 (HCAR 
No. 20753), SFI will finance its nuclear materials and 
processing services supply program during 1980 by 
the issuance of its commercial paper notes backed by 
Aetna’s Bond of Indemnity. SFI has retained the right 
to cancel this program at any time should it become 
economically disadvantageous. In addition, the 
program may be termianted upon the occurrence 
of certain events. SFI currently estimates that the 
maximum amount of notes or obligations to Aetna at 
any one time outstanding during 1979 will total 
$20,900,000. Authority is herein requested to make 
borrowings under the Loan Agreement, if necessary, 
in 1980, in an amount sufficient to effect repayment 
of its borrowings or reimbursement of Aetna. In 
addition, SFI will endeavor to extend, renew or 
otherwise refinance its obligations to Citibank, but in 
the event that such refinancing is not available, it will 
need $40,000,000 to pay the notes upon their 
maturity. SFI also needs the assurance that 
borrowing capacity is available immediately to meet 
contingencies which might arise in connection with 
leasing and other transactions previously entered into 
upon authorization from the Commission. 


Commission authorization is therefore sought for SFI 
to enter into the Loan Agreement with the Operating 
Companies pursuant to which SFI would be 
authorized to make borrowings, which will mature on 
December 31, 2005, from the Operating Companies, 
from time to time through December 31, 1980, in an 
aggregate amount not to exceed, at any one time, 
the sum of $117,000,000 and the amount to be 
outstanding at December 31, 1979, under the 1978 
Loan Agreement, currently estimated to be 
$56,500,000, which amount will be converted into 
loans under the Loan Agreement as described below. 
Such borrowings would be in addition to the 
$26,500,000 of outstanding borrowings authorized by 
the Commission by order dated December 17, 1971 
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(HCAR No. 17400) and the $13,000,000 of out- 
standing borrowings authorized by Commission 
orders dated December 17, 1973 (HCAR No. 18221), 
December 24, 1975 (HCAR No. 19314) and December 
30, 1976 (HCAR No. 19835). 


Under the Loan Agreement, each Operating 
Company will agree to make loans to SFI until 
December 31, 1980, in aggregate principal amounts 
at any one time outstanding up to but not exceeding 
the amount set opposite its name below (collectively 
the ‘‘Commitments” and individually the ‘‘Commit- 
ment’). 


Operating Company Commitment 
Arkansas Power & Light Company 
Louisiana Power & Light Company 
Mississippi Power & Light Company 
New Orleans Public Service Inc. 


Total 


$54,520,000 
73,305,000 
29,495,000 
16, 180,000 


$173,500,000 


The amount of the Commitments include an assumed 
$56,500,000 to be outstanding under the 1978 Loan 
Agreement at December 31, 1979. The amounts will 
vary to reflect the loans actually outstanding at that 
time. 


Each Operating Company’s Commitment to make 
additional loans in 1980 is equal to an amount in such 
proportion as its kilowatt-hour sales for the twelve 
months ended September 30, 1979, bear to the total 
kilowatt-hour sales of the Operating Companies for 
that period, computed in both cases by including 
sales to rural electric cooperatives and municipalities 
but excluding sales to other public utilities. 


The obligation of SFI to repay the loans made by 
each Operating Company under the Loan Agreement 
shall be evidenced by the promissory note (‘Note’) 
of SFI in the principal amount equal to such 
Operating Company’s Commitment and payable to 
the order of such Operating Company on December 
31, 2005. SFI will authorize each Operating Company 
to endorse on the reverse side of the Note payable to 
such Operating Company an appropriate notation 
evidencing its pro rata share of the loans made to SFI 
under the Loan Agreement and each prepayment and 
payment of principal with respect to such loans. Each 
loan will be made pro rata according to the 
Commitments. Simultaneously with the delivery of 
the Notes and their appropriate notation for 
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borrowings outstanding at December 31, 1979, under 
the 1978 Loan Agreement, the notes issued under the 
1978 Loan Agreement which evidence such 
borrowings will be returned to SFI and cancelled. 


Each Note will bear interest on the unpaid principal 
balance thereof, adjustable monthly on the first day 
of each month, at an annual rate for such month 
equal to the annual rate of interest borne on the last 
day of the preceding month by the short-term bank 
borrowings of the Operating Company to which such 
Note shall have been issued. If on the last day of any 
month, such Operating Company shall have 
short-term bank borrowings bearing more than one 
rate of interest, the highest rate shall apply. If, on the 
last day of any month, such Operating Company shall 
not have any short-term bank borrowings, the prime 
commercial rate generally charged by commercial 
banks in New York City on such day to responsible 
and substantial corporate borrowers shall apply. The 
loans will be prepayable at any time in any amount 
without premium or penalty. Each prepayment on 
account of the unpaid principal balance of the Notes 
will be made by SFI to the Operating Companies pro 
rata in accordance with their respective percentage 
shares of the Commitments. 


SFI is endeavoring and will endeavor to obtain funds 
from external sources under arrangements advan- 
tageous to SFI and the System to meet SFI's capital 
expenditure requirements in lieu of borrowings from 
the Operating Companies. Subject to the receipt of 
such regulatory approvals from the Commission as 
may be necessary at the time, it is anticipated that 
SFI may borrow from banks, insurance companies 
and other nonaffiliated lenders and enter into specific 
arrangements for financing. 


The rights and obligations of the parties under the 
Loan Agreement will be subject to certain restrictions 
set forth in (1) the loan agreement with Hibernia, (2) 
the acceptance facility line of credit agreement with 
Citibank, as amended, and (3) the participation 
agreement with The Aetna Casualty and Surety 
Company. These restrictions relate principally to the 
payment or prepayment by SFI of its indebtedness to 
the Operating Companies during the terms of those 
agreements. 


In carrying out its financing program for 1980 SFI 
represents that it will at all times, unless the 
Commission shall otherwise expressly authorize, 
maintain the aggregate of its capital stock, surplus, 
and principal amount of its indebtedness to the 
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Operating Companies at an amount equal to at least 
35% of SFI’s total capitalization. 


SFI proposes to file certificates of notification 
pursuant to Rule 24 promulgated under the Act on a 
quarterly basis through 1980. Such certificates will 
include a description of the progress of its fuel supply 
program for 1980 including any deletions, additions or 
changes therein, and will furnish the Commission on 
or before December 1 in 1980 a copy of SFI’s budget 
and projected cash flow statement for the next 
succeeding calendar year. It is specifically agreed that 
SFI will make, keep and preserve for such period, 
such accounts, cost-accounting procedures, corre- 
spondence and other records relating to any 
transaction in which SFI participates as may be 
required by Section 15 of the Act or any rules, 
regulations or orders promulgated thereunder and 
that all of the foregoing shall be subject at any time 
and from time to time to such reasonable periodic, 
special and other examinations by the Commission, 
or any member or representative thereof, as the 
Commission may prescribe. 


SFI and the Operating Companies have found the 
flexibility resulting from certain authorizations 
previously granted to SFI in the ordinary course of its 
fuel supply business to be of great use in the 
economical and efficient supply of fuel for the 
System. Accordingly it is requested that authorization 
be extended during 1980 for the following: 


1. The Operating Companies, in connection with a 
transaction in the ordinary course of SFl’s fuel supply 
business as described above and not involving the 
issuance of a security, to assure any party contract- 
ing with SFI that the Operating Companies will, in 
accordance with their respective shares of ownership 
of the Common Stock of SFI, take such action as 
may be appropriate from time to time to keep SFI in a 
sound financial condition so that it may discharge its 
obligations under the particular contract; and 


2. To have personnel employed by the other 
companies in the System perform services for SFI at 
cost where it is more economical and efficient for 
such personnel to perform such services. 


It is stated that no state or federal commission, other 
than this Commission, is required to authorize the 
proposed transactions. As required, AP & L has filed 
pertinent information relating to its participations in 
the proposed transactions with the Arkansas Public 
Service Commission. 


Volume 18, No. 17, December 11, 1979 





NOTICE IS FURTHER GIVEN that any interested per- 
son may, not later than December 26, 1979, request 
in writing that a hearing be held on such matter, 
stating the nature of his interest, the reasons for 
such request, and the issues of fact or law raised by 
the filing which he desires to controvert; or he may 
request that he be notified if the Commission should 
order a hearing thereon. Any such request should 
be addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of 
such request should be served personally or by mail 
upon the applicants-declarants at the above-stated 
address, and proof of service (by affidavit or, in case 
of an attorney at law, by certificate) should be filed 
with the request. At any time after said date, the 
application-declaration, as amended or as it may be 
further amended, may be granted and permitted to 
become effective as provided in Rule 23 of the Gen- 
eral Rules and Regulations promulgated under the 
Act, or the Commission may grant exemption from 
such rules as provided in Rules 20(a) and 100 the- 
reof or take such other action as it may deem 
appropriate. Persons who request a hearing or 
advice as to whether a hearing is ordered will 
receive any notices and orders issued in this matter, 
including the date of the hearing (if ordered) and any 
postponements thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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PUBLIC UTILITY HOLDING COMPANY 
ACT OF 1935 
Release No. 21307/November 26, 1979 


In the Matter of 


KENTUCKY POWER COMPANY 
Ashland, Kentucky 


(70-6366) 


ORDER AUTHORIZING ISSUANCE AND SALE OF 
FIRST MORTGAGE BONDS 


Kentucky Power Company (‘Kentucky Power”), an 
electric utility subsidiary of American Electric Power 
Company, Inc., a registered holding company, has 
filed with this Commission an application-declaration 
and amendments thereto pursuant to Sections 6, 7 
and 12 of the Public Utility Holding Company Act of 
1935 (‘‘Act’’) and Rules 42 and 50 promulgated there- 
under concerning the following proposed trans- 
actions. 


Kentucky Power proposes to issue and sell two new 
series of its first mortgage bonds, one such series at 
competitive bidding in an aggregate principal amount 
of up to $30,000,000 (the ‘‘Sixth Series’), the other 
such series in a private placement with Metropolitan 
Life Insurance Company (‘Metropolitan’) in an 
aggregate principal amount of $50,000,000 (the 
“Seventh Series”). The sale of one series will not be 
dependent upon the sale of the other. Each new 
series of bonds will be issued under and secured by 
Kentucky Power’s mortgage and deed of trust, dated 
as of May 1, 1949, as supplemented and amended 
and as to be further supplemented by a supplemental 
indenture. 


Kentucky Power proposes to issue and sell the Sixth 
Series at competitive bidding, such bonds to have a 
maturity of not less than five years and not more than 
thirty years. The interest rate (which will be 
expressed in a multiple of 1/8 of 1%) and the price to 
be paid to Kentucky Power for the bonds (which shall 
not be less than 99% nor more than 102-3/4%) will 
be determined by competitive bidding. None of the 
bonds of the Sixth Series may be redeemed prior to a 
date five years from the first day of the month in 
which they are first authenticated and delivered, if 
such redemption is for the purpose of refunding 
them, directly or indirectly, through the use of 
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borrowed funds having an effective interest cost less 
than the effective interest cost of the Sixth Series. 


The Seventh Series will mature December 1, 1989, 
will bear interest at a rate of 10-5/8% per annum, will 
be sold to Metropolitan at 100% of principal amount, 
and will be subject to a sinking fund requiring the 
annual redemption of $2,500,000 principal amount 
commencing January 1, 1984. The Seventh Series 
will not be redeemable prior to a date five years from 
the first day of the month in which they are first 
authenticated and delivered, if such redemption is for 
the purpose of refunding them, directly or indirectly, 
through the use of borrowed funds having an 
effective interest cost less than the effective interest 
cost of the Seventh Series. Kentucky Power claims 
exemption from the competitive bidding requirements 
of Rule 50 for its sale of the Seventh Series 
pursuant to Rule 50(a)(2), stating that the bonds 
will have a maturity of less than 10 years, will be 
issued to an institutional investor and will not involve 
the payment of any finder’s or other fee to a third 
person in connection with their sale. Kentucky Power 
further claims that the terms of the Seventh Series 
compare favorably with the terms of similarly rated 
bonds of other electric utilities which have been 
recently issued and sold. 


Kentucky Power and Metropolitan have agreed that, 
in anticipation of the closing of the sale of the 
Seventh Series, Kentucky Power will issue to 
Metropolitan prior to December 31, 1979, an 
unsecured promissory note in an amount between 
$20,000,000 and $50,000,000, said note to bear 
interest at the rate of 10-5/8% per annum, to mature 
January 30, 1980 (subject to adjustment depending 
upon the closing date of the sale of the Seventh 
Series), and to be repaid from the proceeds from the 
sale of the Seventh Series. 


The proceeds from the sale of the Sixth Series will be 
used to reduce Kentucky Power's short-term debt 
outstanding at the time of sale (estimated to be 
approximately $30,000,000 at such time). The 
proceeds from the sale of the note to Metropolitan in 
December 1979 will be used, to the extent necessary, 
to pay at their stated maturity of January 1, 1980, 
$50,000,000 principal amount of Kentucky Power's 
first mortgage bonds, 7-1/8% Series. The proceeds 
from the sale of the Seventh Series will be used to 
repay the December 1979 note to Metropolitan and to 
reduce short-term debt then outstanding. 


It is stated that authority for the issuance and sale of 
the Sixth Series is requested due to uncertainties 
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concerning Kentucky Power's ability to borrow under 
a proposed $100,000,000 bank loan agreement 
involved with Kentucky Power's proposed acquisition 
of a 15% undivided interest in the Rockport Plant 
currently under construction by Indiana & Michigan 
Electric Company, an affiliate. Said loan agreement 
and proposed acquisition are the subject of a 
separate proceeding before this Commission (File No. 
70-6198), but the requested authorization from the 
applicable state regulatory authority for the trans- 
actions was denied by the Public Service Commission 
of Kentucky. Kentucky Power appealed such denial 
to the state circuit court and obtained an order, on 
August 7, 1979, authorizing the acquisition and bank 
loan. On September 4, 1979, the Energy Regulatory 
Commission of Kentucky (the successor agency to 
the former Public Service Commission) filed a notice 
of appeal of the circuit court’s order to the Kentucky 
Court of Appeals. Since the proceedings remain 
unsettled, Kentucky Power cannot predict when it 
will obtain the approvals necessary for the bank loan 
agreement and needs authority to issue up to 
$30,000,000 principal amount of bonds of the Sixth 
Series in order to provide an alternative means of 
repaying Outstanding short-term debt. 


The fees and expenses to be incurred by Kentucky 
Power in connection with the proposed transactions 
are estimated at $266,560, including legal fees of 
$97,500, printing expenses of $75,850 and 
accountants’ fees of $12,500. The fees and expenses 
of counsel for the underwriters, to be paid by the 
successful bidder of the Sixth Series, are estimated at 
$18,500. No state commission and no federal 
commission, other than this Commission, has juris- 
diction over the proposed transactions. 


Due notice of the filing of said application-declaration 
has been given in the manner prescribed in Rule 23 
promulgated under the Act (HCAR No. 21251), and 
no hearing has been requested of or ordered by the 
Commission. Upon the basis of the facts in the 
record, it is hereby found that the applicable 
standards of the Act and the rules thereunder are 
satisfied and that no adverse findings are necessary; 
and that it is appropriate in the public interest and in 
the interest of investors and consumers that said 
application-declaration, as amended, be granted and 
permitted to become effective: 


IT IS ORDERED, pursuant to the applicable pro- 
visions of the Act and rules thereunder, that said 


application-declaration, as amended, be, and it 
hereby is, granted and permitted to become effective 
forthwith, subject to the terms and conditions pre- 
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2 scribed in Rules 24 and 50 promulgated under the 


Act. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY 
ACT OF 1935 
Release No. 21308/November 26, 1979 


In the Matter of 


OHIO POWER COMPANY 
Canton, Ohio 


(70-6373) 


ORDER AUTHORIZING AGREEMENT CONCERNING 
THE FINANCING OF POLLUTION CONTROL FACIL- 
ITIES 


Ohio Power Company (‘Ohio Power’), an electric 
utility subsidiary of American Electric Power 
Company, Inc., a registered holding company, has 
filed with this Commission an application-declaration 
and an amendment thereto pursuant to Sections 9(a), 
10 and 12(d) of the Public Utility Holding Company 
Act of 1935 (‘‘Act’’) and Rule 44(b)(3) promulgated 
thereunder concerning the following proposed 
transaction. 


Ohio Power states that in order to comply with 
federal and Ohio environmental control requirements 
with respect to air quality it has under construction 
certain particulate emission control and related 
facilities at Unit No. 1 of the Cardinal Plant (which 
unit is owned and operated by Ohio Power), located 
in Jefferson County, Ohio, and at Unit No. 5 of its 


Muskingum River Plant, located in Washington 
County, Ohio (collectively referred to hereinafter as 
the ‘‘Facilities’”’). It is estimated that the Facilities will 
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cost approximately $100,000,000 ($50,000,000 each 
for the Cardinal portion and the Muskingum River 
portion). By resolutions adopted on September 4, 
1974, November 19, 1975, November 9, 1976, 
November 16, 1977, and November 14, 1978, the 
Ohio Air Quality Development Authority (the 
“Authority”) determined that it would authorize and 
issue one or more series of its pollution control 
revenue bonds (“Revenue Bonds”), in maximum 
amounts of $50,000,000 with respect to the Cardinal 
portion and of $50,000,000 with respect to the 
Muskingum River portion, to finance the acquistion, 
construction and installation of the Facilities. 


Ohio Power proposes to enter into an agreement of 
sale (‘Agreement’) with the Authority whereby the 
Authority will construct and install the Facilities, and 
will issue and sell Revenue Bondsin an initial principal 
amount of up to $50,000,000 (‘Series A Bonds’’) and 
additional Revenue Bonds in principal amounts, 
presently estimated not to exceed $50,000,000, 
sufficient to cover the cost of construction of the 
Facilities (as defined in the Agreement). The 
proceeds from the sale of the Series A Bonds will be 
deposited by the Authority with BancOhio National 
Bank, as trustee (the ‘’Trustee’’), under an indenture 
(the “‘Indenture’’) to be entered into by the Authority 
and the Trustee, under which Indenture the Series A 
Bonds are to be issued and secured. Such proceeds 
will be applied to the payment of the costs of 
construction of the Facilities, including reimburse- 
ment for any such costs paid by Ohio Power. The 
Agreement will also provide for the sale of the 
Facilities to Ohio Power, the payment by Ohio Power 
of the purchase price in semiannual installments over 
a term of years, and the assignment and pledge to 
the Trustee of the Authority’s interest in, and monies 
receivable by the Authority under, the Agreement. 


The Agreement will also provide that each installment 
of the purchase price will be in such an amount 
(together with other monies held by the Trustee 
under the Indenture for that purpose) as will enable 
the Authority to pay, when due: (i) the interest on the 
Revenue Bonds (including any refunding bonds); (ii) 
the principal amount of the Revenue Bonds 
(including any refunding bonds) at their stated 
maturities; and (iii) amounts, including any accrued 
interest, payable in connection with any mandatory 
redemption of the Revenue Bonds (including any 
refunding bonds). The Agreement will also obligate 
Ohio Power to pay the fees and charges of the 
Trustee, as well as certain administrative expenses of 
the Authority. Ohio Power shall have the option to 
prepay the purchase price in whole (i) upon the 
occurrence of certain events by paying amounts 
sufficient to redeem all Revenue Bonds then 
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outstanding, the fees and expenses of the Trustee, 
and all other amounts payable under the Indenture, 
or (ii) at any time by depositing monies in the Bond 
Fund (as defined in the Indenture) or delivering to the 
Trustee governmental obligations sufficient in either 
case to provide for the release of the Indenture in 
accordance with its terms. Upon prepayment of the 
entire purchase price of the Facilities, Ohio Power 
may terminate the Agreement. Ohio Power may also 
prepay the purchase price in part, such payments to 
be paid to the Trustee for deposti in the Bond Fund 
and credited against the purchase price and used for 
the redemption or purchase of outstanding Revenue 
Bonds in the manner and to the extent the 
outstanding Revenue Bonds are redeemable or 
subject to purchase as provided in the Indenture. 


Ohio Power proposes to convey to the Authority the 
Facilities at the Cardinal and Muskingum River Plants, 
to the extent they have already been constructed. and 
are then in place at the plant sites, subject to its first 
mortgage lien, and Ohio Power will be entitled under 
the Agreement to be reimbursed from the proceeds 
of the sale of the Series A Bonds for its costs of 
construction. Such conveyed Facilities will thereupon 
become a part of the Facilities which Ohio Power will 
purchase from the Authority as provided in the 
Agreement. The amounts to be received by Ohio 
Power in reimbursement of its costs of construction 
will be applied by Ohio Power to the payment of its 
short-term indebtedness (which was $69,143,000 at 
June 30, 1979) and for other corporate purposes. 


It is contemplated that $50,000,000 principal amount 
of Series A Bonds will be dated as of November 1, 
1979, and will be sold to a group of underwriters 
represented by Goldman, Sachs & Co. at 97.775% of 
their principal amount and will be initially offered to 
the public at 100% of their principal amount 
(resulting in an effective interest cost of 
approximately 9.41% per annum); that $10,000,000 
principal amount will bear interest payable semi- 
annually at the rate of 9.10% per annum, will mature 
November 1, 2004, and will not be subject to a 
sinking fund; and that $40,000,000 principal amount 
will bear interest semiannually at the rate of 9.20% 
per annum, will mature November 1, 2009, and will 
be subject to a sinking fund requiring the redemption 
of $5,000,000 principal amount on Novembr 1, 2005, 
and November 1, 2006, and $10,000,000 principal 
amount on November 1, 2007, and November 1, 
2008. The Series A Bonds of each maturity are 
subject to redemption on or after November 1, 1989, 
in whole at any time or in part on any interest 
payment date at the following redemption prices plus 
accrued interest to the redemption date: 
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Redemption Dates 

[Dates Inclusive] Redemption Price 
November 1, 1989 to October 31, 1990 ....103% 
November 1, 1990 to October 31, 1991 ....102% 
November 1, 1991 to October 31, 1992... . 102 
November 1, 1992 to October 31, 1993 .... 101% 
November 1, 1993 to October 31, 1994... . 101 
November 1, 1994 to October 31, 1995.... 100% 
November 1, 1995 to and thereafter 


The fees and expenses to be incurred by Ohio Power 
in connection with the proposed transaction are esti- 
mated at $52,000, including legal fees of $40,000. The 
Public Utilities Commission of Ohio has authorized 
the proposed transaction. No other state commission 
and no federal commission, other than this 
Commission, has jurisdiction over the proposed 
transaction. 


Due notice of the filing of said application-declaration 
has been given in the manner prescribed in Rule 23 
promulgated under the Act (HCAR No. 21273), and 
no hearing has been requested of or ordered by the 
Commission. Upon the basis of the facts in the 
record, it is hereby found that the applicable 
standards of the Act and the rules thereunder are 
satisfied and that no adverse findings are necessary; 
and that it is appropriate in the public interest and in 
the interest of investors and consumers that said 
application-declaration, as amended, be granted and 
permitted to become effective: 


IT IS ORDERED, pursuant to the applicable pro- 
visions of the Act and rules thereunder, that said 
application-declaration, as amended, be, and it 
hereby is granted and permitted to become effective 
forthwith, subject to the terms and conditions pre- 
scribed in Rule 24 promulgated under the Act. 


IT iS FURTHER ORDERED that jurisdiction be, and it 
hereby is, reserved with respect to the purchase price 
of the Facilities as it is affected by the sale of further 
series of Revenue Bonds. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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» PUBLIC UTILITY HOLDING COMPANY 


ACT OF 1935 
Release No. 21309/November 27, 1979 


In the Matter of 


EASTERN UTILITIES ASSOCIATES 
Boston, Massachusetts 


EASTERN EDISON COMPANY 
Brockton, Massachusetts 


MONTAUP ELECTRIC COMPANY 
Fall River, Massachusetts 


(70-6365) 


ORDER AUTHORIZING ISSUANCE AND SALE OF 
COMMON STOCK AT COMPETITIVE BIDDING BY 
HOLDING COMPANY, ISSUANCE AND SALE OF 
COMMON STOCK BY A SUBSIDIARY TO 
HOLDING COMPANY AND ISSUANCE AND SALE 
OF COMMON STOCK BY A SUBSIDIARY TO 
ANOTHER SUBSIDIARY 


Eastern Utilities Associates (‘‘EUA’’), a registered 
holding company, and two of its electric utility 
subsidiaries, Eastern Edison Company (‘Eastern 
Edison”) and Montaup Electric Company (Mon- 


taup’’), have filed with this Commission an 
application-declaration and amendments thereto 
pursuant to Sections 6, 7, 9(a), 10 and 12 of the 
Public Utility Company Act of 1935 (‘‘Act’’) and Rules 
42(b)(2), 43(a) and 50 promulgated thereunder 
concerning the following proposed transactions. 


EUA proposes to issue and sell at competitive bidding 
up to 600,000 shares of its authorized but unissued 
common stock, par value $5.00. EUA proposes to 
apply the net proceeds from such sale to the 
purchase, at their par value of $25 per share, of the 
maximum number (but not more than 400,000) of 
shares of Eastern Edison common stock so 
purchasable (the “‘Additional Eastern Edison Stock’”’). 


Eastern Edison proposes to increase its capital stock 
in an amount equal to the par value of the Additional 
Eastern Edison Stock, and to issue and sell the 
Additional Eastern Edison Stock, at par, to EUA. 
Eastern Edison proposes to use the proceeds from 
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such sale to purchase, at their par value of $100 per 
share, the full number of shares of common stock of 
Montaup so purchasable (the ‘‘Additional Montaup 
Stock’), such number of shares (if not an integral 
multiple of 1,000) to be rounded to the next higher 
integral of 1,000 (which number so rounded will not 
exceed 100,000). To the extent that the net proceeds 
to Eastern Edison are less than the amount required 
for the purchase of the Additional Montaup Stock, 
the deficiency will be supplied from Eastern Edison's 
treasury cash. Eastern Edison proposes to pledge the 
Additional Montaup Stock to State Street Bank and 
Trust Company under Eastern Edison’s Indenture of 
First Mortgage and Deed of Trust, dated as of 
September 1, 1948, as supplemented and modified, 
securing Eastern Edison's First Mortgage and 
Collateral Trust Bonds. 


Montaup proposes to increase its capital stock in an 
amount equal to the par value of the Additional 
Montaup Stock, and to issue and sell the Additional 
Montaup Stock, at par, to Eastern Edison. Montaup 
proposes to apply the proceeds from such sale to 
reduce its outstanding short-term debt to banks, 
which was approximately $25,750,000 at June 30, 
1979, and is expected to be approximately 
$35,000,000 at the time of sale. 


The fees and expenses to be incurred in connection 
with the proposed transactions are estimated at 
$174,100, including printing expenses of $55,000, 
legal fees of $42,700 and accountants’ fees of 
$20,000. Fees of counsel for the underwriters, to be 
paid by the successful bidders, are estimated at 
$27,500. The Department of Public Utilities of the 
Commonwealth of Massachusetts has authorized 
various aspects of the proposed transactions and the 
Public Utilities Control Authority of the State of 
Connecticut has waived any jurisdiction it might have 
over the proposed transactions. No other state 
commission and no federal commission, other than 
this Commission, has jurisdiction over the proposed 
transactions. 


Due notice of the filing of said application-declaration 
has been given in the manner prescribed in Rule 23 
promulgated under the Act (HCAR No. 21244), and 
no hearing has been requested of or ordered by the 
Commission. Upon the basis of the facts in the 
record, it is hereby found that the applicable 
standards of the Act and the rules thereunder are 
satisfied and that no adverse findings are necessary; 
and that it is appropriate in the public interest and in 
the interest of investors and consumers that said 
application-declaration, as amended, be granted and 
permitted to become effective: 
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IT IS ORDERED, pursuant to the applicable pro- 
visions of the Act and rules thereunder, that said 
application-declaration, as amended, be, and it 
hereby is, granted and permitted to become effective 
forthwith, subject to the terms and _ conditions 
prescribed in Rules 24 and 50 promulgated under the 
Act. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY 
ACT OF 1935 
Release No. 21310/November 27, 1979 


In the Matter of 


PUBLIC SERVICE COMPANY OF OKLAHOMA 
Tulsa, Oklahoma 


(70-6368) 


ORDER AUTHORIZING ISSUANCE AND SALE OF 
FIRST MORTGAGE BONDS AT COMPETITIVE 
BIDDING 


Public Service Company of Oklahoma (“PSO”), an 
electric utility subsidiary of Central and South West 
Corporation, a registered holding company, has filed 
an application and amendments thereto with this 
Commission pursuant to Section 6(b) of the Public 
Utility Holding Company Act of 1935 (‘Act’) and 
Rule 50 promulgated thereunder regarding the 
following proposed transaction. 


PSO proposs to issue and sell at competitive bidding 
$55,000,000 principal amount of its First Mortgage 
Bonds, Series P, due December 1, 2009. The interest 
rate (which will be a multiple of 1/8 of 1%) and the 
price to be paid to PSO for the bonds (which will not 
be less than 99% nor more than 102.75% of the 
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principal amount thereof) will be determined by ® 


competitive bidding. The bonds will be issued under 
and secured by PSO’s Indenture dated July 1, 1945, 
as heretofore amended and supplemented and as to 
be further amended by a supplemental indenture to 
be dated December 1, 1979. The bonds will have 
refunding protection until December 1, 1984, and will 
be subject to a 1% sinking fund beginning in 1981. 


The net proceeds from the sale of the bonds will be 
used by PSO to refund $53,300,000 of its Series A & 
C 8.25% Project Bonds due December 20, 1979. PSO 
estimates its construction and fuel exploration and 
development expenditures at $260,000,000 for 1979, 
$225,000,000 for 1980, and $311,000,000 for 1981. 


No funds generated from the bonds nor any of the 
borrowings retired thereby have been or will be 
utilized to pay the cost of facilities which would not 
be needed to provide service to customers of PSO if 
it were not part of the Central and South West 
System. No expenditures will be made by PSO for 
the construction or acquisition of any facility not so 
needed prior to the time all funds covered by this 
application have been expended. For the purposes of 
the foregoing representation, PSO has assumed that 
none of the facilities construction or acquisition of 
which would be part of any proposal forming the 
subject of the proceeding in Central and South West 
Corporation et al. (Admin. Proc. File No. 3-4951) 
would be needed to provide service to customers of 
PSO if it were not part of the Central and South West 
System. 


The Corporation Commission of the State of 
Oklahoma has authorized the proposed issuance and 
sale of bonds. No other state commission and no 
federal commission, other than this Commission, has 
jurisdiction thereover. 


Due notice of the filing of said application has been 
given in the manner prescribed in Rule 23 promul- 
gated under the Act (HCAR no. 21257), and no 
hearing has been requested of or ordered by the 
Commission. Upon the basis of the facts in the 
record, it is hereby found that the applicable 
standards of the Act and the rules thereunder are 
satisfied and that no adverse findings are necessary; 
and that it is appropriate in the public interest and in 
the interest of investors and consumers that said 
application, as amended, be granted: 


IT IS ORDERED, pursuant to the applicable pro- 
visions of the Act and rules thereunder, that said 
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application, as amended, be, and it hereby is, 
granted, effective forthwith, subject to the terms and 
conditions prescribed in Rules 24 and 50 promulgated 
under the Act. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY 
ACT OF 1935 
Release No. 21311/November 27, 1979 


In the Matter of 


NORTHEAST UTILITIES 
174 Brush Hill Avenue 
West Springfield, Massachusetts 01089 


THE CONNECTICUT LIGHT & POWER 
COMPANY 

Selden Street 

Berlin, Connecticut 06037 


THE HARTFORD ELECTRIC LIGHT COMPANY 
Selden Street 
Berlin, Connecticut 06037 


WESTERN MASSACHUSETTS ELECTRIC 
COMPANY 

174 Brush Hill Avenue 

West Springfield, Massachusetts 01089 


(70-6380) 


NOTICE OF PROPOSED FORMATION OF A NON- 
UTILITY SUBSIDIARY WHICH WILL LEASE ELEC- 
TRIC AND GAS APPLIANCES TO CONSUMERS 


Notice is hereby given that Northeast Utilities 
(“NU”), a registered holding company, and The Con- 
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necticut Light and Power Company (‘CL & P’’), The 
Hartford Electric Light Company (‘‘HELCO”) and 
Western Massachusetts Electric Company (‘“WM- 
ECO”) have filed an application-declaration with this 
Commission pursuant to the Public Utility Holding 
Company Act of 1935 (“Act’’), designating Sections 
6, 7, 9, 10, 11 and 12 of the Act and Rules 43, 45 and 
50 promulgated thereunder as applicable to the pro- 
posed transaction. All interested persons are referred 
to the application-declaration, which is summarized 
below, for a complete statement of the proposed 
transaction. 


NU, CL & P, HELCO and WMECO propose the 
following transactions: (a) the establishment of 
Northeast Utilities Energy Management Company 
(NUEMCO) as a wholly-owned non-utility subsidiary 
of NU to acquire and lease to customers electric and 
gas water heaters and other appliances, (b) the pro- 
posed method of financing NUEMCO, (c) the 
purchase by NUEMCO from CL & P, HELCO, and 
WMECO of all appliances presently owned by those 
companies and leased to customers, and (d) the 
several guarantees by CL & P, HELCO and WMECO 
of the debt of NUEMCO, if required. 


For many years, CL & P, HELCO, and WMECO sup- 
ported the use of electric and gas water heaters and, 
to a lesser degree, gas conversion burners, through a 
program of purchasing the appliances and leasing 
them for a small monthly rental to their customers. 
This program was discontinued in November, 1974 
due to the discontinuance of all marketing efforts and 
a major capital expenditure cutback. 


After detailed study, the applicants determined that a 
program should be undertaken to encourage the 
increased use of gas for water heating and to 
encourage electric customers to use radio-controlled 
water heaters, whether the heaters are owned by 
customers or rented to them. The increased use of 
gas water heaters will reduce the area’s need for oil 
and will improve NU’s position in possible future gas 
allocation priorities because this will be a residential 
gas use which is the last category to be affected in 
the event of reduced allocations. The increased use 
of controlled electric water heaters will result in more 
efficient use of available generating capacity. This is 
because they can be controlled to insure that their 
use coincides with the availability of the most effi- 
cient generating capacity and that they do not 
operate during the “‘peak’’ hours when the system 
must rely on generating units with higher operating 
costs. This is consistent with the objective of con- 
trolling loads at the point of use in order to reduce 
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demand during peak periods and increase use in 
off-peak periods. 


It is stated that the organization of a nonutility 
subsidiary to own and lease appliances rather than 
have the program carried out by public utility sub- 
sidiaries would have the following advantages: (a) 
with the approval of the Commission, financing 
through a higher level of debt would contribute to 
lower capital cost which would permit a lower rental 
charge to the customer; (b) NUEMCO will not be a 
manufacturer or seller of electricity or gas and as 
such will be exempt from the Connecticut 5% gross 
earnings tax presently applicable to appliance rental 
revenues of electric and gas utilities including CL & P 
and HELCO, with a resulting aggregate savings of 
approximately $175,000 taxes currently being paid by 
those companies; (c) greater flexibility in setting both 
book and tax depreciation rates thus lowering federal 
income taxes and increasing cash flow; (d) a non- 
utility subsidiary would not be subject to regulation 
by any state regulatory commission but rental pricing 
would be determined by competition; and (e) the 
sale of existing appliances at net book value would 
provide cash proceeds of approximately $6,800,000, 
$3,800,000 and $1,900,000 to CL & P, HELCO and 
WMECO, respectively, for use in repaying short-term 
debt incurred to finance their on-going construction 
programs. 


It is proposed that NUEMCO would be incorporated 
as a stock company under the Connecticut general 
statutes with $1,000 stated capital to be provided by 
NU through the purchase of ten common shares, no 
par value. The balance of the financing would be pro- 
vided by (a) a capital contribution of $1,250,000 
representing 10% of NUEMCO’s total capitalization 
of $12,500,000; and (b) a term bank loan or loans for 
the balance. These funds would be used to purchase 
existing rental appliances from the operating sub- 
sidiaries. The bank loans would be unsecured and 
would be fully amortized over the term of the loan. 
Preliminary discussions with banks have indicated 
that such financing would be available. 


In view of the fact that the bank loans will be 
unsecured and that NUEMCO will not have sub- 
stantial paid-in capital, the lending institution or in- 
stitutions may require the several guarantees of CL & 
P, HELCO and WMECO for the NUEMCO term bank 
loans. 


Appliances that are presently leased by the operating 
utilities to customers are covered by written leases. 
The leasing of new appliances will be handled under a 
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new appliance lease agreement. Under both the old 
and new lease agreements, customers would be 
billed for rental on the reguiar monthly bill from the 
operating utility providing electric and/or gas service. 
Under appropriate service contracts CL & P, HELCO 
and WMECO will provide NUEMCO with necessary 
services for accounting, billing and maintenance in 
connection with the appliance rental program. All 
expenses attributable to the program incurred by CL 
& P, HELCO and WMECO with respect to account- 
ing, billing, maintenance, etc. will be charged to 
NUEMCO and NUEMCO will reimburse the operating 
utilities for such expenses from appliance rentals 
pursuant to the service contracts. CL & P, HELCO 
and WMECO customers will not be charged with any 
expense of the appliance rental program. 


No fees, commissions or expenses will be paid or in- 
curred by the applicants in connection with the pro- 
posed transactions except for requisite filing fees and 
financial and other services to be performed at cost 
by Northeast Utilities Service Company, a subsidiary 
service company of NU. 


Certain of the proposed transactions are subject to 
the jurisdiction of the Connecticut Division of Public 
Utility Control and the Massachusetts Department of 
Public Utilities. It is stated that no other state com- 
mission or federal commission, other than this Com- 
mission, has jurisdiction over the proposed trans- 
actions. 


NOTICE IS FURTHER GIVEN that any interested per- 
son may, not later than December 20, 1979, request 
in writing that a hearing be held on such matter, 
stating the nature of his interest, the reasons for 
such request, and the issues of fact or law raised by 
the filing which he desires to controvert; or he may 
request that he be notified if the Commission should 
order a hearing thereon. Any such request should 
be addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of 
such request should be served personally or by mail 
upon the applicants-declarants at the above-stated 
addresses, and proof of service (by affidavit or, in 
case of an attorney at law, by certificate) should be 
filed with the request. At any time after said date, 
the application-declaration, as amended or as it 
may be further amended, may be granted as pro- 
vided in Rule 23 of the General Rules and Regula- 
tions promulgated under the Act, or the 
Commission may grant exemption from such rules 
as provided in Rules 20(a) and 100 thereof or take 
such other action as it may deem appropriate. Per- 
sons who request a hearing or advice as to whether 
a hearing is ordered will receive any notices and 
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orders issued in this matter, including the date of 
the hearing (if ordered) and any postponements 
thereof. 

For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY 
ACT OF 1935 
Release No. 21312/November 28, 1979 


In the Matter of 


NEW ENGLAND ELECTRIC SYSTEM 

NEW ENGLAND POWER SERVICE COMPANY 
25 Research Drive 

Westborough, Massachusetts 01581 


(70-6353) 
(70-576) 


SUPPLEMENTAL NOTICE OF PROPOSED DIVI- 
DEND PAYMENT BY, CAPITAL CONTRIBUTION 
TO AND SHORT-TERM BORROWING AUTHORIZA- 
TION FOR SUBSIDIARY SERVICE COMPANY 


NOTICE IS HEREBY GIVEN that New England 
Electric System (“NEES”), a registered holding 
company, and its service company subsidiary New 
England Power Service Company (‘‘NEPSCO”) have 
filed with this Commission an amendment to their 
application-declaration previously filed pursuant to 
the Public Utility Holding Company Act of 1935 
(“Act’’), designating Sections 6(a), 7, 9(a), 10, 12 
and 13 of the Act and Rules 42, 45, 50, 90 and 91 
promulgated thereunder as applicable to the 
proposed transactions. All interested persons are re- 
ferred to the amended application-declaration, which 
is summarized below, for a complete statement of the 
proposed transactions. 


By release dated October 19, 1979 (HCAR No. 
21259), notice was given concerning a proposed 
capital contribution from NEES to NEPSCO and a 
proposed short-term debt authorization for NEPSCO. 
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Subsequent thereto applicants-declarants filed an 
amendment revising those proposals. The complete 
proposal, as revised, is set forth below. 


During 1978 NEPSCO billed its customers 
$50,910,622 for services, an average of approximately 
$4,250,000 per month, and NEPSCO’s monthly 
working capital needs ranged from a minimum of 
$1,375,000 to a maximum of $4,500,000. Since it has 
no authorization to borrow funds to meet its working 
capital requirements, NEPSCO met such require- 
ments through a combination of open account 
advances from NEES of $1,100,000 and prepayments 
of bills by NEPSCO’s customers. The open account 
advances from NEES consisted of $550,000 which 
had been made between 1936 and 1941 and which 
bear interest at 4% per annum, together with other 
advances totaling $550,000 which were made in 
amounts of $50,000 each the last such advance 
having been made in 1965, and which do not bear 
interest. To provide for NEPSCO’s ongoing working 
capital requirements it is proposed that NEES make a 
capital contribution to NEPSCO, that NEPSCO be 
granted its own short-term borrowing authority and 
that NEPSCO declare and pay to NEES a dividend of 
$273,436, a sum representing the full amount of its 
retained earnings. A portion of NEPSCO’s retained 
earnings include work performed for non-affiliates, 
including work performed for the United States 
government during World War II. The disposition of 
this war income must be approved by this Com- 
mission in accordance with the order of August 8, 
1942, in File No. 70-576. 


NEES proposes to make a capital contribution of 
$1,350,000 to NEPSCO, from which contribution 
NEPSCO would repay NEES $1,100,000, the full 
amount of outstanding open account advances. 
NEPSCO will credit the capital contribution to 
“Miscellaneous paid-in capital’ and NEES will charge 
it to “Investment : Common Stock of Subsidiaries, at 
Equity.” 


NEPSCO also proposes to issue and sell from time to 
time, through March 31, 1980, its short-term notes up 
to a maximum amount of $4,000,000 outstanding. 
Such short-term notes would be issued to banks 
and/or to NEES, would mature in less than one year 
from date of issuance and would provide for 
prepayment in whole or in part without penalty. The 
notes issued to banks would bear interest at a rate 
not exceeding the prime rate in effect at the time of 
issuance (not including any fees in lieu of compen- 
sating balances), and those issued to NEES would 
bear interest at a rate not in excess of the prime rate 
in effect at the time of issuance. Assuming a prime 
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rate of 15.75% and compensating balance 
requirements of 20%, or fees equivalent thereto, the 
effective interest cost of bank borrowings would be 
19.69%, and the effective interest cost of borrowings 
from NEES would be 15.75%. 


It is proposed that NEPSCO may prepay its notes to 
NEES, in whole or in part, with borrowings from 
banks and that NEPSCO may prepay its notes to 
banks, in whole or in part, with borrowings from 
NEES. In the event of borrowings from banks at a 
higher interest rate than the rate on notes to NEES 
being prepaid with such bank borrowings, NEES will 
credit NEPSCO with the interest differential from the 
date of issuance of the new notes to the normal 
maturity date of the notes to NEES being prepaid. In 
the event of borrowings from NEES to prepay notes 
to banks, the interest rate on the notes to NEES will 
be the lower of (1) the interest rate on the bank notes 
being prepaid (but only until the maturity date of the 
notes so prepaid, and thereafter at the prime rate) or 
(2) the prime rate. 


NEPSCO also seeks authorization to include in its 
service charges to customers (1) the actual interest 
on funds borrowed by it, and (2) a rate of return on 
equity capital (excluding retained earnings) equal to 
the rate of return on common equity most recently 
authorized by the Federal Energy Regulatory 
Commission (“FERC”) in rate proceedings involving 
NEPSCO's affiliate, New England Power Company 
(“NEP’’). The most recent rate of return on common 
equity authorized NEP in FERC proceedings was 
12.75%. NEPSCO further requests that any new rate 
authorized NEP by FERC become effective for 
NEPSCO (1) upon filing with this Commission of the 
FERC order authorizing such new rate for NEP, or (2) 
upon the effective date of such FERC order, 
whichever is later. 


The fees and expenses to be incurred in connection 
with the proposed transactions are estimated at 
$3,500. It is stated that no state commission and no 
federal commission, other than this Commission, has 
jurisdiction over the proposed transactions. 


NOTICE IS FURTHER GIVEN that any interested per- 
son may, not later than December 20, 1979, request 
in writing that a hearing be held on such matter, 
stating the nature of his interest, the reasons for 
such request, and the issues of fact or law raised by 
said amended application-declaration which he 
desires to controvert; or he may request that he be 
notified if the Commission should order a hearing 
thereon. Any such request should be addressed: 


1150/SEC DOCKET 


Secretary, Securities and Exchange Commission, 
Washington, D.C. 20549. A copy of such request 
should be served personally or by mail upon the 
applicants-declarants at the above-stated address, 
and proof of service (by affidavit or, in case of an 
attorney at law, by certificate) should be filed with 
the request. At any time after said date, the 
application-declaration, as amended or as it may be 
further amended, may be granted and permitted to 
become effective as provided in Rule 23 of the Gen- 
eral Rules and Regulations promulgated under the 
Act, or the Commission may grant exemption from 
such rules as provided in Rules 20(a) and 100 there- 
of or take such other action as it may deem 
appropriate. Persons who request a hearing or 
advice as to whether a hearing is ordered will 
receive any notices and orders issued in this matter, 
including the date of the hearing (if ordered) and any 
postponements thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY 
ACT OF 1935 
Release No. 21313/November 28, 1979 


In the Matter of 


SENECA RESOURCES CORPORATION 
10 Lafayette Square 
Buffalo, New York 14203 


(70-6372) 


NOTICE OF ISSUANCE AND SALE OF SHORT- 
TERM NOTE TO BANK BY SUBSIDIARY 
COMPANY 


Seneca Resources Corporation (‘Seneca’), a wholly- 
owned subsidiary of National Fuel Gas (‘National’’), 
a registered holding company, has filed a declaration 
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and amendment thereto with this Commission desig- 
nating Sections 6(a) and 7 of the Public Utility 
Holding Company Act of 1935 (‘Act’’) and Rule 
50(a)(2) promulgated thereunder as applicable to the 
following proposed transactions. All interested 
persons are referred to the amended declaration for a 
complete statement of the proposed transaction. 


Seneca is engaged in the exploration and 
development of oil and natural gas reserves in the 
Gulf Coast, Southwest and Rocky Mountain areas 
and in the processing of liquified petroleum products. 
Seneca’s exploration and development program is 
characterized by agreements between Seneca and a 
number of different participants who initiate and 
develop oil and gas prospects on leaseholds which 
have been secured by Seneca or others. In most 
cases the leases were acquired by others not subject 
to the Act. In those instances where leases or 
working interests were acquired by Seneca, the ac- 
quisition was made pursuant to the exemption 
provided by Rule 49(d). Typical agreements include a 
commitment from Seneca to pay a percentage of the 
expenses involved in drilling and operating wells in 
return for a percentage working intersts in the 
production from those wells. Most of the current 
drilling activity is focused in areas of Louisiana and 
East Texas where exploration and drilling for oil and 
gas is being actively pursued by a number of different 
individuais. During fiscal 1979 Seneca participated in 
the drilling of 80 wells. On the average Seneca’s 
participation in each well amounted to a 24% 
working interest. On any individuial well Seneca’s 
working interest ranged from 1.5% to 50%. In most 
cases Seneca is billed for its proportionate share of 
expenses on a monthly basis after the well operator 
has incurred expenses in drilling and operating the 
well. Due to the lag time between the incurring of the 
expenses by the well operators and the billing of 
participants, Seneca’s payment for its committed 
share of expenses usually occurs after substantial 
progress has been made in the development of 
individual prospects. 


By order dated February 2, 1979 (HCAR No. 20911), 
the Commission authorized Seneca to issue a note to 
Houston National Bank (‘‘Bank’’) pursuant to a Loan 
Agreement with the Bank which provides a line of 
credit of up to $20,000,000 through January 31, 1980. 
Seneca presently has $20,000,000 of short-term 
borrowings outstanding under this line of credit and 
is contemplating refunding these loans with 
long-term borrowings. Such long-term borrowings 
will be the subject of a future filing which will be 
independently considered. 
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Seneca is now seeking authorization to issue and sell 
a note pursuant to a separate Loan Agreement 
(‘Loan Agreement’) with the Bank. The Loan Agree- 
ment will provide an additional line of credit through 
December 1, 1980 not to exceed $10,000,000 or an 
amount (“Borrowing Base’’) established by the Bank 
from time to time based upon the Bank’s evaluations 
of the value of Seneca’s producing oil and gas 
reserves (‘‘Producing Reserves’) in Texas, Oklahoma 
and Louisiana. The Borrowing Base may be increased 
or decreased from time to time based upon the 
Bank's evaluation but such redetermined Borrowing 
Base will not exceed $10,000,000. Seneca will also 
have the right to reduce any redetermined Borrowing 
Base by notifying the Bank within a specified period 
after it has been notified of the redetermination. 
Borrowings pursuant to the Loan Agreement will be 
evidenced by a note to be dated as of the date of 
issue and to mature not more than one year from the 
date of issue. The note will be prepayable at any 
time, in whole or in part, without penalty or premium. 
The note will bear interest at a variable rate not to 
exceed the Bank’s prime rate from time to time and 
will be secured by a first mortgage on the Producing 
Reserves. 


Seneca has agreed to maintain a balance (‘‘Average 
Daily Available Balance’’) after subtracting the 
amount of uncollected funds and an amount required 
to support bank services and reserve requirements 
which totals 10% of the Bank’s total commitment 
plus 10% of the amount of any loans outstanding. If 
the Average Daily Available Balances for a specified 
period is less than such required amounts, Seneca 
has agreed to pay a fee equal to the Bank’s prime 
rate times the amount by which the Average Daily 
Available Balances for such period is less than 10% 
of the Bank’s average total commitment for such 
period plus 10% of the average amount of any loans 
outstanding for that period. Assuming Seneca 
borrows the full amount of the commitment and the 
required balances are not maintained, the effective 
interest cost would be 18.60% based upon the 
current 15.5% prime commercial rate. 


Seneca expects to initially borrow up to $6,000,000 
under the Loan Agreement. Of the proceeds from 
that loan, $5,000,000 would be used to repay interest- 
free emergency loans aggregating up to $7,000,000 
advanced to Seneca by National Fuel Gas Supply 
Corporation (‘‘Supply’’) and National Fuel Gas 
Distribution Corporation (‘‘Distribution’’), wholly- 
owned subsidiaries of National. These loans were 
made by Supply and Distribution to provide Seneca 
with working capital to finance its gas exploration 
and development program. The balance of the initial 
borrowing will be used to pay Seneca’s portion of 
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expenses for past drilling. Seneca plans to draw 
down the remaining amount available under the 
proposed Loan Agreement as funds are needed 
during 1980 to pay its portion of expenses involved in 
drilling, completing and operating wells in which 
Seneca has obtained a working interest. Repayment 
of borrowings under the Loan Agreement is expected 
to be made through internally generated funds and by 
possible external financing arrangements. 


Under the terms of the Loan Agreement, Seneca will 
pay the reasonable fees and expenses of counsel for 
the Bank in connection with the preparation of the 
Loan Agreement and all transactions pursuant 
thereto. A statement of the fees and expenses to be 
incurred in connection with the proposed transac- 
tions is to be filed by amendment. It is stated that no 
state commission and no federal commission, other 
than this Commission has jurisdiction over the 
proposed transactions. Seneca requests that it be 
permitted to file the certificates required by Rule 24 
relating to the proposed transactions on a quarterly 
basis. 


NOTICE IS FURTHER GIVEN that any interested per- 
son may, not later than December 21, 1979, request 
in writing that a hearing be held on such matter, 
Stating the nature of his interest, the reasons for 
such request, and the issues of fact or law raised by 
the filing which he desires to controvert; or he may 
request that he be notified if the Commission should 
order a hearing thereon. Any such request should 
be addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of 
such request should be served personally or by mail 
upon the declarant at the above-stated address, and 
proof of service (by affidavit or, in case of an attorney 
at law, by certificate) should be filed with the 
request. At any time after said date, the declaration, 
as amended or as it may be further amended, may 
be permitted to become effective as provided in Rule 
23 of the General Rules and Regulations promul- 
gated under the Act, or the Commission may grant 
exemption from such rules as provided in Rules 
20(a) and 100 thereof or take such other action as it 
may deem appropriate. Persons who request a 
hearing or advice as to whether a hearing is ordered 
will receive any notices and orders issued in this 
matter, including the date of the hearing (if ordered) 
and any postponements thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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PUBLIC UTILITY HOLDING COMPANY 
ACT OF 1935 
Release No. 21314/November 28, 1979 


In the Matter of 


GENERAL PUBLIC UTILITIES CORPORATION 
260 Cherry Hill Road 
Parsippany, New Jersey 07504 


JERSEY CENTRAL POWER & LIGHT 
COMPANY 

Madison Avenue at Punch Bowl Road 
Morristown, New Jersey 07960 


METROPOLITAN EDISON COMPANY 
2800 Pottsville Pike, Muhlenberg Township 
Berks County, Pennsylvania 19605 


PENNSYLVANIA ELECTRIC COMPANY 
1001 Broad Street 
Johnstown, Pennsylvania 15907 


(70-6311) 


NOTICE OF POST-EFFECTIVE AMENDMENT RE- 
GARDING ISSUANCE AND SALE OF ADDITIONAL 
FIRST MORTGAGE BONDS, AND REQUEST FOR 
AN EXCEPTION FROM COMPETITIVE BIDDING 


NOTICE IS HEREBY GIVEN that General Public Utili- 
ties Corporation (“GPU”), a registered holding com- 
pany, and its electric utility subsidiaries Jersey 
Central Power & Lightg Company (“Jersey Central’), 
Metropolitan Edison Company (‘‘Met-Ed’’), and 
Pennsylvania Electric Company (‘‘Penelec’’), have 
filed with this Commission a_post-effective 
amendment to their application-declaration in this 
proceeding pursuant to the Public Utility Holding 
Company Act of 1935 (‘Act’), designating Sections 
6(a), 6(b), 7, 9(a), 10, 12(b) and 12(d) of the Act and 
Rules 44, 45, 50(a)(2) and 50(a)(5) promulgated 
thereunder as applicable to the proposed transac- 
tions. All interested persons are referred to the 
amended application-declaration, which is summar- 
ized below, for a complete statement of the proposed 
transaction. 


By orders dated June 19, 1979 (HCAR No. 21107) 
and October 30, 1979 (HCAR No. 21276), the Com- 
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mission authorized GPU, Jersey Central, Met-Ed and 
Penelec to issue, sell and renew their respective 
promissory notes (the ‘‘notes’’) having a maturity of 
not more than six months from the date of issue from 
time to time through October 1, 1981 pursuant to a 
revolving credit agreement with a syndicate of com- 
mercial banks (the ‘“‘Loan Agreement’). Aggregate 
borrowings under the Loan Agreement are limited to 
$500,000,000 and Met-Ed’s indebtedness thereunder 
is restricted to $125,000,000. The indebtedness under 
the Loan Agreement was to be secured by an uncon- 
ditional guarantee given by GPU, as well as the 
pledge by GPU to the banks of the common stock of 
Jersey Central, Met-Ed, Penelec and GPU Service 
Corporation, and, in the cases of Jersey Central and 
Met-Ed, certain other collateral. 


Met-Ed now proposes to issue and sell for cash to the 
banks participating in the Loan Agreement and re- 
quests an exception from the competitive bidding re- 
quirements of Rule 50 under the Act for such 
issuance and sale, up to $12,000,000 aggregate 
principal amount of additional first mortgage bonds 
(the “New Bonds”). The New Bonds would be issued 
under the Indenture, dated November 1, 1944, 


between Met-Ed and Guaranty Trust Company of 
New York (now Morgan Guaranty Trust Company of 


New York), Trustee, as heretofore supplemented and 
amended and as to be further supplemented and 
amended by a supplemental indenture. 


The New Bonds will mature on or before December 
31, 1981. The interest rate on the New Bonds will be 
computed in accordance with the formula for de- 
termining the interest rate on the notes issued by 
Met-Ed under the Loan Agreement—that is, ranging 
from 105% to 111% of the higher of (i) Citibank’s 
base rate, as in effect from time to time, or (ii) % of 
1% above the three-week moving average of offering 
rates for three-month certificates of deposit of major 
banks. In other words, the New Bonds will bear 
interest at a rate equal to the rate that the notes 
issued by Met-Ed under the Loan Agreement would 
have borne had they, and not the New Bonds, been 
issued. The aggregate principal amount of notes 
issued by Met-Ed under the Loan Agreement and the 
New Bonds outstanding at any one time shall not 
exceed $125,000,000. In all other respects the trans- 
actions as heretofore authorized by the Commission 
would remain unchanged. 


The fees, commissions and expenses to be incurred 
in connection with proposed transaction will be filed 
by amendment. The Pennsylvania Public Utility Com- 
mission has jurisdiction with respect to Met-Ed’s 
proposed issuance and sale of the New Bonds. It is 
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stated that no other state commission and no federal 
commission, other than this Commission, has juris- 
diction with respect to the proposed transaction. 


NOTICE IS FURTHER GIVEN that any interested per- 
son may, not later than December 24, 1979, request 
in writing that a hearing be held on such matter, 
stating the nature of his interest, the reasons for 
such request, and the issues of fact or law raised by 
said post-effective amendment to the application- 
declaration, which he desires to controvert; or he 
may request that he be notified if the Commission 
should order a hearing thereon. Any such request 
should be addressed: Secretary, Securities and 
Exchange Commission, Washington, D.C. 20549.A 
copy of such request should be served personally or 
by mail upon the applicants-declarants at the 
above-stated address, and proof of service (by affi- 
davit or, in case of an attorney at law, by certificate) 
should be filed with the request. At any time after 
said date, the application-declaration, as amended 
or as it may be further amended, may be granted 
and permitted to become effective as provided in 
Rule 23 of the General Rules and Regulations pro- 
mulgated under the Act, or the Commission may 
grant exemption from such rules as provided in 
Rules 20(a) and 100 thereof or take such other 
action as it may deem appropriate. Persons who 
request a hearing or advice as to whether a hearing 
is ordered will receive any notices and orders issued 
in this matter, including the date of the hearing (if 
ordered) and any postponements thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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PUBLIC UTILITY HOLDING COMPANY 
ACT OF 1935 
Release No. 21315/November 29, 1979 


In the Matter of 


ARKANSAS-MISSOURI POWER COMPANY 
405 West Park Street 
Blytheville, Arkansas 72315 


NOTICE OF PROPOSED ISSUANCE AND SALE OF 
SHORT-TERM BANK NOTES 


NOTICE IS HEREBY GIVEN that Arkansas-Missouri 
Power Company (“Arkansas - Missouri’), a wholly- 
owned subsidiary of Middle South Utilities, Inc., a 
registered holding company, has filed a declaration 
with this Commission pursuant to Sections 6(a) and 7 
of the Public Utility Holding Company Act of 1935 
(“Act’’) regarding the following proposed trans- 
actions. All interested persons are referred to the 
declaration, which is summarized below, for a com- 
plate statement of the proposed transactions. 


Arkansas-Missouri proposes to issue and sell to the 
First National Bank in Little Rock, Arkansas, for the 
account of participating banks, unsecured promissory 
notes in an amount not to exceed $5,000,000 at any 
one time outstanding. The notes will be issued from 
time to time during a one-year period commencing on 
the effective date of the Commission’s order herein. 
The notes will be payable in not more than 270 days 
from the date of issuance and may be renewed from 
time to time but will mature not later than one year 
from the effective date. The notes will bear interest, 
payable quarterly and at maturity, on the unpaid 
principal amount thereof at a rate per annum equal to 
the commercial loan rate of Chemical Bank, New 
York, New York, from time to time in effect on 
borrowings having a 90-day maturity by responsible 
and substantial corporate borrowers. Arkansas-Mis- 
souri will not be required to maintain any compen- 
sating balances with, or pay any commitment fee to, 
any of the participating banks in connection with the 
proposed transactions. The notes will, at the option 
of the company, be prepayable in whole or in part at 
any time without premium or penalty. 
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The proposed borrowings will be in addition to other ae 


bank borrowings by the company from (1) First 
National Bank in Little Rock, Arkansas, which total 
$4,000,000 as of the date of this declaration, and may 
not exceed $5,500,000 at any one time outstanding, 
and (2) Worthen Bank & Trust Company, Little Rock, 
Arkansas, which total $5,000,000 as of the date of 
this declaration, and may not exceed $5,500,000 at 
any one time outstanding. 


It is stated that the net proceeds to be received by 
Arkansas-Missouri from the issuance and sale of the 
proposed notes will be applied to its construction 
program and to other lawful corporate purposes. The 
company currently intends to repay the $5,000,000 of 
borrowings proposed herein and the other bank 
borrowings referred to from the proceeds of per- 
manent financing or with funds that might otherwise 
become available. 


It is further stated that the fees and expenses to be 
incurred in connection with the proposed notes are 
estimated not to exceed $4,000 and that no state 
commission and no federal commission, other than 
this Commission, has jurisdiction over the proposed 
transactions. 


NOTICE IS FURTHER GIVEN that any interested per- 
son may, not later than December 24, 1979, request 
in writing that a hearing be held on such matter, 
stating the nature of his interest, the reasons for 
such request, and the issues of fact or law raised by 
the declaration which he desires to controvert; or he 
may request that he be notified if the Commission 
should order a hearing thereon. Any such request 
should be addressed: Secretary, Securities and 
Exchange Commission, Washington, D.C. 20549.A 
copy of such request should be served personally or 
by mail upon the declarant at the above-stated 
address, and proof of service (by affidavit or, in case 
of an attorney at law, by certificate) should be filed 
with the request. At any time after said date, the 
declaration as filed or as it may be amended, may be 
permitted to become effective as provided in Rule 
23 of the General Rules and Regulations promul- 
gated under the Act, or the Commission may grant 
exemption from such rules as provided in Rules 
20(a) and 100 thereof or take such other action as it 
may deem appropriate. Persons who request a 
hearing or advice as to whether a hearing is ordered 
will receive any notices and orders issued in this 
matter, including the date of the hearing (if ordered) 
and any postponements thereof. 
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For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY 
ACT OF 1935 
Release No. 21316/November 29, 1979 


In the Matter of 


NEW ORLEANS PUBLIC SERVICE INC. 
New Orleans, Louisiana 


(70-6369) 


ORDER AUTHORIZING ISSUANCE AND SALE OF 
SHORT-TERM NOTES TO BANKS AND COMMER- 
CIAL PAPER 


New Orleans Public Service, Inc. (‘‘NOPSI’’), a 
wholly-owned subsidiary of Middle South Utilities, 
Inc., a registered holding company, has filed a de- 
claration and an amendment thereto with this Com- 
mission pursuant to Sections 6(a) and 7 of the Public 
Utility Holding Company Act of 1935 (‘Act’) and 
Rule 50(a)(5) promulgated thereunder regarding the 
following proposed transactions. 


NOPSI proposes to issue and sell, from time to time 
during the period commencing on January 2, 1980, 
and continuing through June 30, 1981, unsecured 
short-term promissory notes (including commercial 
paper) to various commercial banks and/or a dealer 
in commercial paper in an aggregate principal amount 
outstanding at any one time of the lesser of 
$22,000,000 or 10% of the capitalization of the com- 
pany at July 31, 1979. Applying this formula to 
NOPS|'s capitalization at July 31, 1979, an aggregate 
principal amount of $22,500,000 of unsecured short- 
term promissory notes (including commercial paper) 
would be issuable. 
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The notes proposed to be issued and sold to 
commercial banks will be in the form of unsecured 
promissory notes payable not more than nine months 
from the date of issuance with right of renewal, will 
bear interest at the prime commercial bank rate in 
effect at the lending bank on the date of issuance or 
renewal or from time to time depending upon the re- 
quirements of the lending bank, and will, at the 
option of the company, be prepayable, in whole or in 
part, at any time without premium or penalty. While 
no formal commitments for future borrowings have 
been made with any bank, it is expected that the 
banks to whom such notes will be issued and sold 
and the maximum amount to be issued and outstand- 
ing at any one time to each such bank will be sub- 
stantially as follows: 


Whitney National Bank of New Orleans . .$ 8,100,000 
Hibernia National Bank in New Orleans .. 5,000,000 
First National Bank of Commerce in 

New Orleans 
National American Bank of New 

Orleans 


The Chase Manhattan Bank (N.A.)...... 3,000,000 





Total $22,000,000 


It is stated that accounts are maintained with the 
above-mentioned banks, from which the borrowings 
are proposed to be made, and although balances in 
some of these accounts may be deemed to be com- 
pensating balances, these accounts are working ac- 
counts and fluctuations in their balances do not re- 
flect or depend upon fluctuations in the amounts of 
bank loans outstanding. NOPSI does not have any 
commitments to maintain compensating balances 
with the above banks and no commitment fee is 
involved for any of the proposed borrowings. 


NOPSI proposes to issue and sell commercial paper 
in denominations of not less than $100,000 directly to 
a dealer in commercial paper, at a discount which will 
not be in excess of the discount rate per annum pre- 
vailing at the date of issuance for commercial paper 
of comparable quality of that particular maturity. The 
proposed commercial paper will be in the form of 
unsecured promissory notes with varying maturities 
not to exceed 270 days, the actual maturities to be 
determined by market conditions, effective cost of 
money to the company, and the company’s antici- 
pated cash requirements at the time of issuance. The 
commercial paper will not be payable prior to 
maturity. 


No commission or fee will be payable by NOPS! in 
connection with the issuance and sale of the 
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commercial paper. The dealer, as principal, will 
reoffer and sell the commercial paper at the 
customary discount rate for commercial paper to 
customers on a non-public list of not more than 200 
buyers of commercial paper. It is anticipated that the 
commercial paper will be held by the buyers to 
maturity; however, the dealer may, if desired by a 
buyer, repurchase the commercial paper for resale to 
others on the list of customers. 


NOPSI has requested that it be granted authority to 
file on a quarterly basis its certificate under Rule 24 
with respect to the proposed transactions. 


No state or federal commission, other than this 
Commission, has jurisdiction over the proposed 
transactions. 


Due notice of the filing said declaration has been 
given in the manner prescribed in Rule 23 
promulgated under the Act (HCAR No. 21274), and 
no hearing has been requested of or ordered by the 
Commission. Upon the basis of the facts in the 
record, it is hereby found that the applicable 
standards of the Act and the rules thereunder are 
satisfied and that no adverse findings are necessary; 
and that it is appropriate in the public interest and in 
the interest of investors and consumers that said 
application-declaration, as amended, be permitted to 
become effective: 


IT IS ORDERED, pursuant to the applicable provi- 
sions of the Act and rules thereunder, that said de- 
claration, as amended, be, and it hereby is, permitted 
to become effective forthwith, subject to the terms 
and conditions prescribed in Rule 24 promulgated 
under the Act, except that the time for filing the 
certification thereunder is extended so as to allow 
filing as requested. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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PUBLIC UTILITY HOLDING COMPANY 
ACT OF 1935 
Release No. 21317/November 29, 1979 


In the Matter of 


GENERAL PUBLIC UTILITIES CORPORATION 
GPU SERVICE CORPORATION 

100 Interpace Parkway 

Parsippany, New Jersey 07054 


(70-4990) 


NOTICE OF POST-EFFECTIVE AMENDMENT RE- 
GARDING PROPOSED ISSUANCE AND SALE OF 
NOTES BY SUBSIDIARY TO HOLDING COMPANY 


NOTICE IS HEREBY GIVEN that General Public Utili- 
ties Corporation (“GPU”), a registered holding com- 
pany, and its wholly-owned subsidiary company, 
GPU Service Corporation (‘Service Company”), have 
filed a further post-effective amendment to the 
application-declaration in this proceeding pursuant to 
Sections 6(a), 7, 9(a), and 10 of the Public Utility 
Holding Company Act of 1935 (‘‘Act’’) regarding the 
following proposed transactions. All interested 
persons are referred to the amended application- 
declaration, which is summarized below, for a 
complete statement of the proposed transactions. 


By order dated April 29, 1971 (HCAR No. 17112), the 
Commission authorized the organization of, and con- 
duct of business by, Service Company. The Com- 
mission’s order also authorized GPU to acquire for 
cash long-term unsecured notes of Service Company 
not exceeding $5,000,000 aggregate principal amount 
at any one time outstanding. Each such note would 
mature 40 years from the date of issuance of the first 
note, would be prepayable without premium or 
penalty by Service Company at any time, and would 
bear interest at a rate equal to the prime rate for 
short-term commercial borrowings generally in effect, 
from time to time, in New York City, plus not more 
than 20% thereof. It was stated that Service Com- 
pany would at all times maintain its aggregate capital, 
including the principal amount of notes outstanding, 
at an amount approximately equal to the sum of two 
months’ operating expenses, plus the cost of its 
property, less applicable reserves, prepayments, and 
petty cash working funds. 


Subsequently, by orders dated June 3, 1975, and 
March 7, 1977 (HCAR Nos. 19023 and 19921), auth- 
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orization was granted for increases from $5,000,000 
to $10,000,000 in the maximum aggregate principal 
amount of Service Company's unsecured notes 
which could be acquired by GPU. However, all such 
notes representing borrowings in excess of 
$5,000,000 were to be notes of a maturity not 
exceeding two years from the date of issuance and 
were to bear interest at a rate equal to the actual cost 
of short-term borrowings by GPU, taking into con- 
sideration GPU's compensating balance require- 
ments. At November 19, 1979, the aggregate 
outstanding amount of Service Company’s unsecured 
notes so acquired by GPU was $8,755,683. 


GPU and Service Company now seek authority to in- 
crease to $14,000,000 from $10,000,000 the maximum 
aggregate principal amount of Service Company’s 
unsecured notes which may be acquired by GPU. All 
such notes representing borrowings in excess of 
$5,000,000 will continue to be notes of a maturity not 
exceeding two years from the date of issuance and 
will bear interest at a rate equal to the prevailing New 
York City prime rate, plus 20%. This rate approxi- 
mates GPU’s cost of borrowed funds, taking into 
account compensating balances and commitment 
fees. Service Company will, moreover, continue to 
maintain its aggregate capital, including the principal 
amount of all such notes outstanding, at all times 
equal to the sum of approximately two months’ 
operating expenses, plus the cost of its property (to 
the extent not financed from borrowings from 
others), less applicable reserves, prepayments, and 
petty cash working funds. In all other respects the 
transactions will remain unchanged. 


It is stated that GPU and Service Company expect 
that through the period ending December 31, 1981, it 
will be necessary for Service Company to obtain 
through unsecured loans from GPU an additional 
approximate $4 million. Such funds will be required 
principally for working capital and additional 
operating expenses, the remaining costs of 
construction and equipment associated with the 
Parsippany, New Jersey headquarters office building, 
and the acquisition of certain additional fixtures and 
equipment for use by Service Company personnel. 


The fees and expenses to be incurred in connection 
with the proposed notes are to be supplied by 
amendment. 


It is stated that no state or federal commission, other 
than this Commission, has jurisdiction in connection 
over the proposed transactions. 
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NOTICE IS FURTHER GIVEN that any interested per- 
son may, not later than December 24, 1979, request 
in writing that a hearing be held on such matter, 
stating the nature of his interest, the reasons for 
such request, and the issues of fact or law raised by 
said post-effective amendment to the application- 
declaration which he desires to controvert; or he 
may request that he be notified if the Commission 
should order a hearing thereon. Any such request 
should be addressed: Secretary, Securities and 
Exchange Commission, Washington, D.C. 20549.A 
copy of such request should be served personally or 
by mail upon the applicants-declarants at the 
above-stated address, and proof of service (by affi- 
davit or, in case of an attorney at law, by certificate) 
should be filed with the request. At any time after 
said date, the application-declaration, as amended 
or as it may be further amended, may be granted 
and permitted to become effective as provided in 
Rule 23 of the General Rules and Regulations pro- 
mulgated under the Act, or the Commission may 
grant exemption from such rules as provided in 
Rules 20(a) and 100 thereof or take such other 
action as it may deem appropriate. Persons who 
request a hearing or advice as to whether a hearing 
is ordered will receive any notices and orders issued 
in this matter, including the date of the hearing (if 
ordered) and any postponements thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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PUBLIC UTILITY HOLDING COMPANY 
ACT OF 1935 
Release No. 21318/November 29, 1979 


In the Matter of 


GENERAL PUBLIC UTILITIES CORPORATION 
100 Interpace Parkway 
Parsippany, New Jersey 07054 


(70-6099) 


NOTICE OF PROPOSED EXTENSION OF AND AD- 
JUSTMENT IN SHORT-TERM DEBT AUTHORIZA- 
TION 


NOTICE IS HEREBY GIVEN that General Public 
Utilities Corporation (“GPU”), a registered holding 
company, has filed with this Commission a 
post-effective amendment to its application previous- 
ly filed and amended in this matter pursuant to the 
Public Utility Holding Company Act of 1935 (‘“Act’’), 
designating Section 6(b) of the Act as applicable to 
the proposed transactions. All interested persons are 
referred to the application, as amended by said post- 
effective amendment, which is summarized below, 
for a complete statement of the proposed trans- 
actions. 


By Order dated May 4, 1979 (HCAR No. 21035), the 
Commission granted GPU authority to issue or 
renew, from time to time until December 31, 1979, its 
unsecured promissory notes maturing not more than 
nine months after the date of issue, to various 
commercial banks pursuant to informal lines of credit 
provided that the aggregate principal amount of such 
unsecured promissory notes outstanding at any one 
time shall not exceed $150,000,000. Such promissory 
notes would bear interest at the lending bank's prime 
interest rate for commercial borrowings at the date of 
issuance and would be prepayable at any time 
without premium. By Order dated June 19, 1979 
(HCAR No. 21107; File No. 70-6311), the Commission 
authorized GPU to issue, sell and renew from time to 
time through October 1, 1981, its promissory notes 
(having a maturity of not more than six months from 
the date of issue) pursuant to a Revolving Credit 
Agreement (the ‘‘loan agreement’), dated as of June 
15, 1979, with a syndicate of commercial banks. GPU 
is authorized to incur indebtedness under the loan 
agreement up to an amount which, when added to 
GPU's borrowings outstanding hereunder, would not 
exceed $150,000,000. 
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By post-effective amendment GPU now requests that 
it be permitted to issue, sell and renew its unsecured 
promissory notes hereunder such borrowings from 
time to time during the period ending December 31, 
1980; provided that GPU’s borrowings hereunder, 
when added to its borrowings out-standing under the 
previously authorized loan agreement would not in 
the aggregate exceed $150,000,000. From time to 
time, certain lending banks have advised GPU that it 
would be more convenient if GPU's borrowings were 
made at an interest rate in excess of the bank’s prime 
rate with a reduction in the compensating balances 
which GPU would otherwise normally be required to 
maintain. GPU is ‘normally required to maintain 
compensating balances ranging from a minimum of 
10% of the available line to a maximum of 10% of the 
line plus 10% of the loan outstanding. Consequently, 
assuming compensating balances will equal 20% of 
the aggregate amounts borrowed, the result’ is 
presently to increase the effective cost of borrowing 
to an amount equal to 125% of the prime rate. In 
order to provide the necessary flexibility, GPU 
therefore further requests authority to effect such 
borrowings at rates in excess of the prime rate; 
provided, however, that any such interest rate, after 
giving effect to compensating balance requirements, 
would not result in an effective cost to GPU in excess 
of 125% of the lending bank’s prime rate on effect 
from time to time. Although no commitments or 
agreements for such borrowings have been made, 
GPU expects that, as and to the extent that its cash 
needs require, they would be effected from time to 
time from one or more commercial banks with which 
GPU would establish informal lines of credit. In all 
other respects the transactions as heretofore 
authorized by the Commission herein would remain 
unchanged. 


A statement of the fees; commissions and expenses 
to be incurred in connection with the proposed trans- 
actions will be filed by amendment. It is stated that 
no state or federal commission, other than this 
Commission, has jurisdiction in connection with the 
proposed transactions. 


NOTICE IS FURTHER GIVEN that any interested per- 
son may, not later than December 26, 1979, request 
in writing that a hearing be held on such matter, 
stating the nature of his interest, the reasons for 
such request, and the issues of fact or law raised by 
said application, as amended by said post-effective 
amendment, which he desires to controvert; or he 
may request that he be notified if the Commission 
should order a hearing thereon. Any such request 
should be addressed: Secretary, Securities and 
Exchange Commission, Washington, D.C. 20549.A 
copy of such request should be served personally or 
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by mail upon the applicant at the above-stated 
address, and proof of service (by affidavit or, in case 
of an attorney at law, by certificate) should be filed 
with the request. At any time after said date, the 
application, as amended by said post-effective 
amendment or as it may be further amended, may 
be granted as provided in Rule 23 of the General 
Rules and Regulations promulgated under the Act, 
or the Commission may grant exemption from such 
rules as provided in Rules 20(a) and 100 thereof or 
take such other action as it may deem appropriate. 
Persons who request a hearing or advice as to 
whether a hearing is ordered will receive any noti- 
ces and orders issued in this matter, including the 
date of the hearing (if ordered) and any postpone- 
ments thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY 
ACT OF 1935 
Release No. 21319/November 29, 1979 


In the Matter of 


JERSEY CENTRAL POWER & LIGHT 
COMPANY 

Madison Avenue at Punch Bowl Road 
Morristown, New Jersey 07960 


(70-6098) 


NOTICE OF PROPOSED EXTENSION OF AND AD- 
JUSTMENT IN SHORT-TERM BORROWING AU- 
THORIZATION 


NOTICE IS HEREBY GIVEN that Jersey Central 
Power & Light Company (‘‘Jersey Central’’), an elec- 
tric utility subsidiary of General Public Utilities Cor- 
poration, (‘‘GPU”’), a registered holding company has 
filed with this Commission a post-effective amend- 
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ment to its application previously filed and amended 
in this matter pursuant to the Public Utility Holding 
Company Act of 1935 (‘‘Act’’), designating Section 
6(b) of the Act as applicable to the proposed trans- 
actions. All interested persons are referred to the 
application, as amended by said post-effective 
amendment, which is summarized below, for a com- 
plete statement of the proposed transactions. 


By order dated May 4, 1979 (HCAR No. 21031), this 
Commission granted Jersey Central authority to issue 
or renew, from time to time until December 31, 1979, 
its unsecured promissory notes maturing not more 
than nine months after the date of issue, evidencing 
short-term bank borrowings provided that the aggre- 
gate principal amount of such unsecured promissory 
notes outstanding at any one time shall not exceed 
the lesser of (a) $140,000,000 or (b) the amount 
permitted by Jersey Central’s Charter. Such 
promissory notes would bear interest at the lending 
bank’s prime interest rate for commercial borrowings 
at the date of issuance and would be prepayable at 
any time without premium. By Order dated June 19, 
1979 (HCAR No. 21107; File No. 70-6311), this Com- 
mission authorized Jersey Central to issue, sell and 
renew from time to time through October 1, 1981, its 
promissory notes (having a maturity of not more than 
six months from the date of issue) pursuant to a Re- 
volving Credit Agreement (the “loan agreement”), 
dated as of June 15, 1979, with a syndicate of com- 
mercial banks. Jersey Central is authorized to incur 
indebtedness under the loan agreement up to an 
amount which, when added to GPU’s borrowings 
outstanding hereunder, would not exceed the lesser 
of (a) $139,000,000, or (b) the amount permitted by 
Jersey Central’s Charter. 


By post-effective amendment Jersey Central requests 
that it be permitted to issue and sell its unsecured 
promissory notes hereunder from time to time during 
the period ending December 31, 1980; provided that 
Jersey Central’s borrowings hereunder, when added 
to its borrowings outstanding under the previously 
authorized loan agreement would not in the 
aggregate exceed the lesser of (a) $139,000,000, or 
(b) the amount permitted by Jersey Central’s Charter. 
From time to time, certain lending banks have ad- 
vised Jersey Central that it would be more convenient 
if Jersey Central’s borrowings were made at an 
interest rate in excess of the bank’s prime rate with a 
reduction in the compensating balances which Jersey 
Central would otherwise normally be required to 
maintain. Jersey Central is normally required to 
maintain compensating balances ranging from a 
minimum of 10% of the available line to a maximum 
of 10% of the line plus 10% of the loan outstanding. 
Consequently, assuming compensating balances will 
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equal 20% of the aggregate amounts borrowed, the 
result is presently to increase the effective cost of 
borrowing to an amount equal to 125% of the prime 
rate. In order to provide the necessary flexibility, 
Jersey Central therefore further requests authority to 
effect such borrowings at rates in excess of the prime 
rate; provided, however, that any such interest rate, 
after giving effect to compensating balance require- 
ments, would not result in an effective cost to Jersey 
Central in excess of 125% of the lending bank’s prime 
rate in effect from time to time. 


Although no commitments or aggreements for such 
borrowings have been made, Jersey Central expects 
that, as and to the extent that its cash needs require, 
they would be effected from time to time from one 
or more of the following banks, the maximum 
amount currently expected to be borrowed and out- 
standing at any one time from each such bank being 
as follows: 


Bank 


National Community Bank 

Central Jersey Bank & Trust Company .. 

Mercantile-Safe Deposit & Trust 
Company 

National State Bank, Elizabeth, N.J. .... 

First National Bank of Toms River, 


Amount 


3,000,000 


Jersey Central expects that there may be additional 
banks from which it may effect such borrowings from 
time to time. In all other respects the transactions as 
heretofore authorized by the Commission herein 
would remain unchanged. 


A statement of the fees, commissions and expenses 
to be incurred in connection with the proposed trans- 
actions will be filed by amendment. No state or 
federal commission, other than this Commission, has 
jurisdiction in connection with the proposed trans- 
actions. 


NOTICE IS FURTHER GIVEN that any interested per- 
son may, not later than April 26, 1979, request in 
writing that a hearing be held on such matter, stat- 
ing the nature of his interest, the reasons for such 
request, and the issues of fact or law raised by said 
application, as amended by said post-effective 
amendment, which he desires to controvert; or he 
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may request that he be notified if the Commission 
should order a hearing thereon. Any such request 
should be addressed: Secretary, Securities and 
Exchange Commission, Washington, D.C. 20549.A 
copy of such request should be served personally or 
by mail upon the applicant at the above-stated 
address, and proof of service (by affidavit or, in case 
of an attorney at law, by certificate) should be filed 
with the request. At any time after said date, the 
application, as amended by said post-effective 
amendment or as it may be further amended, may 
be granted and permitted to become effective as 
provided in Rule 23 of the General Rules and Regu- 
lations promulgated under the Act, or the Commis- 
sion may grant exemption from such rules as 
provided in Rules 20(a) and 100 thereof or take such 
other action as it may deem appropriate. Persons 
who request a hearing or advice as to whether a 
hearing is ordered will receive any notices and 
orders issued in this matter, including the date of 
the hearing (if ordered) and any postponements 
thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY 
ACT OF 1935 
Release No. 21320/November 29, 1979 


In the Matter of 


METROPOLITAN EDISON COMPANY 
2800 Pottsville Pike, Muhlenberg Township 
Berks County, Pennsylvania 19605 


(70-6283) 


NOTICE OF PROPOSED EXTENSION OF AND 
ADJUSTMENT IN SHORT-TERM BORROWING 
AUTHORIZATION 


NOTICE IS HEREBY GIVEN that Metropolitan Edison 
Company (‘‘Met-Ed’’), an electric utility subsidiary of 
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General Public Utilities Corporation, (“GPU”) a regis- 
tered holding company, has filed with this 
Commission a post-effective amendment to its appli- 
cation previously filed and amended in this matter 
pursuant to the Public Utility Holding Company Act 
of 1935 (‘‘Act’’), designating Section 6(b) of the Act 
as applicable to the proposed transactions. All inter- 
ested persons are referred to the application, as 
amended by said post-effective amendment, which is 
summarized below, for a complete statement of the 
proposed transactions. 


By Order dated May 4, 1979 (HCAR No. 21037), the 
Commission granted Met-Ed authority to issue or 
renew, from time to time until December 31, 1979, its 
unsecured promissory notes maturing not more than 
nine months after the date of issue, evidencing short- 
term bank borrowings. Such promissory notes would 
bear interest at the lending bank’s prime interest rate 
for commercial borrowings at the date of issuance 
and would be prepayable at any time without 
premium. Met-Ed is authorized during such period, to 
issue and renew, as commercial paper, its unsecured 
promissory notes in denominations of $100,000 or 
multiples thereof, maturing not more than 270 days 
from the date of issue. The aggregate principal 
amount of unsecured promissory notes to banks and 
commercial paper outstanding at any one time would 
not exceed the lesser of (a) $97,000,000, or (b) the 
amount permitted by Met-Ed’s Articles of Incorpora- 
tion. By Order dated October 30, 1979 (HCAR No. 
21276; File No. 70-6311), the Commission authorized 
an increase in the amount of indebtedness which 
Met-Ed may have outstanding under the GPU System 
Revolving Credit Agreement (the ‘‘loan agreement’), 
dated as of June 15, 1979, with a syndicate of 
commercial banks. As a result, Met-Ed may now 
incur indebtedness under that agreement which, 
when added to its borrowings outstanding hereunder 
would not exceed the lesser of (a) $125,000,000 or (b) 
the amount permitted by Met-Ed’s Articles of 
Incorporation. 


Met-Ed now.requests that it be permitted to issue, 
sell and renew its unsecured promissory notes from 
time to time during the period ending December 31, 
1980; provided that such borrowings, when added to 
Met-Ed’s borrowings outstanding under the pre- 
viously authorized loan agreement would not in the 
aggregate exceed the lesser of (a) $125,000,000 or (b) 
the amount permitted by Met-Ed’s Articles of 
Incorporation. As Met-Ed does not expect to sell 
commercial paper during this period, Met-Ed does 
not request that the Commission’s Order herein 
authorize Met-Ed’s issuance and sale thereof. 
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From time to time, certain lending banks have 
advised Met-Ed that it would be more convenient if 
Met-Ed’s borrowings were made at an interest rate in 
excess of the bank’s prime rate with a reduction in 
the compensating balances which Met-Ed would 
otherwise normally be required to maintain. Met-Ed is 
normally required to maintain compensating balances 
ranging from a minimum of 10% of the available line 
to a maximum of 10% of the line plus 10% of the 
loan outstanding. Consequently, assuming compen- 
sating balances will equal 20% of the aggregate 
amounts borrowed, the result is presently to increase 
the effective cost of borrowing to an amount equal to 
125% of the prime rate. In order to provide the 
necessary flexibility, Met-Ed therefore further 
requests authority to effect such borrowings at rates 
in excess of the prime rate; provided, however, that 
any such interest rate, after giving effect to compen- 
sating balance requirements, would not result in an 
effective cost to Met-Ed in excess of 125% of the 
lending bank’s prime rate in effect from time to time. 


Although no commitments or agreements for such 
borrowings have been made, Met-Ed expects that, as 
and to the extent that its cash needs require, they 
would be effected from time to time from one or 
more of the following banks, the maximum to be 
borrowed and outstanding at any one time from each 
such bank being as follows: 


Bank Amount 
Cumberland County National Bank 
Lafayette Trust Bank 

Lebanon County Trust Co. 

The Merchants National Bank of Bangor 
Nazareth National Bank & Trust Co. 
The Valley Trust Co. of Palmyra 


$500,000 
300,000 
250,000 
200,000 
200,000 
150,000 


$1,600,000 


Met-Ed expects that there may be additional banks 
from which it may effect such borrowings from time 
to time. In all other respects the transactions as here- 
tofore authorized by the Commission herein would 
remain unchanged. 


A statement of the fees, commissions and expenses 
to be incurred in connection with the transactions will 
be filed by amendment. It is stated that no State or 
Federal commission, other than this Commission, has 
jurisdiction in connection with the proposed trans- 
actions. 
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NOTICE IS FURTHER GIVEN that any interested per- 
son may, not later than December 26, 1979, request 
in writing that a hearing be held on such matter, 
stating the nature of his interest, the reasons for 
such request, and the issues of fact or law raised by 
said application, as amended by said post-effective 
amendment, which he desires to controvert; or he 
may request that he be notified if the Commission 
should order a hearing thereon. Any such request 
should be addressed: Secretary, Securities and 
Exchange Commission, Washington, D.C. 20549.A 
copy of such request should be served personally or 
by mail upon the applicant at the above-stated 
address, and proof of service (by affidavit or, in case 
of an attorney at law, by certificate) should be filed 
with the request. At any time after said date, the 
application, as amended by said post-effective 
amendment or as it may be further amended, may 
be granted and permitted to become effective as 
provided in Rule 23 of the General Rules and Regu- 
lations promulgated under the Act, or the Commis- 
sion may grant exemption from such rules as 
provided in Rules 20(a) and 100 thereof or take such 
other action as it may deem appropriate. Persons 
who request a hearing or advice as to whether a 
hearing is ordered will receive any notices and 
orders issued in this matter, including the date of 
the hearing (if ordered) and any postponements 
thereof. 


For the Commission, by the Divison of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT COMPANY ACT OF 
1940 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10950/November 23, 1979 


In the Matter of 


FIDELITY DAILY INCOME TRUST 
82 Devonshire Street 
Boston, Massachusetts 02109 


(812-4554) 


NOTICE OF FILING OF AN APPLICATION PURSU- 
ANT TO SECTION 6(c) OF THE ACT FOR AN ORDER 
OF EXEMPTION FROM THE PROVISIONS OF SEC- 
TION 2(a)(41) OF THE ACT AND RULES 2a-4 and 
22c-1 THEREUNDER. 


NOTICE IS HEREBY GIVEN that Fidelity Daily 
Income Trust (‘‘Applicant’’), registered under the 
Investment Company Act of 1940 (‘‘Act’’) as an open- 
end, diversified, management investment company, 
filed an application on October 17, 1979, and amend- 
ments thereto on November 5, 1979, and November 
14, 1979, requesting an order of the Commission, 
pursuant to Section 6(c) of the Act, exempting 
Applicant from the provisions of Section 2(a)(41) of 
the Act and Rules 2a-4 and 22c-1 thereunder, tothe 
extent necessary to permit Applicant to value its 
portfolio securities using the amortized cost method 
of valuation. All interested persons are referred to 
the application on file with the Commission for a 
statement of the representations contained therein, 
which are summarized below. 


Applicant states that it is a ‘money market fund” 
offering to individuals, corporations, fiduciaries and 
institutions a means to invest in a professionally 
managed portfolio of money market instruments 
with the objective of obtaining as high a level of 
current income as is consistent with the preserva- 
tion of capital and liquidity. Applicant further states 
that its shares are sold without a sales charge. 


Applicant asserts that it invests exclusively in var- 
ious high-grade money market instruments includ- 
ing U.S. government and federal agency 
obligations, obligations of the largest banks, prime 
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commercial paper, and high-grade corporate obliga- 
tions which are rated AAA or AA by Standard & 
Poor's Corporation or Aaa or Aa by Moody's Investor 
Services, Inc. The minimum initial investment in 
shares of the Applicant is $5000 with additional 
investments accepted in amounts of $500 or more. 
Applicant represents that at the close of business on 
Sewptember 28, 1979, its aggregate net assets were 
approximately $2, 136,886,000. 


According to the application, Applicant currently 
declares and pays its net income as a dividend to its 
shareholders on a daily basis. Applicant presently 
defines ‘‘net income” for this purpose to consist of 
(i) all interest income accrued on the portfolio assets 
of the Applicant, (ii) plus or minus all realized and 
unrealized losses on the portfolio assets of the 
Applicant, and (iii) less all expenses of the Appli- 
cant. Unrealized gains or losses are determined by 
valuing the Applicant's portfolio securities at their 
market value. In this regard, Applicant states that 
securities for which market quotations are readily 
available are valued at their most recent bid price 
(generally expressed on a yield basis) as obtained 
from a major market for such securities. Applicant 
further states that short-term investments underly- 
ing repurchase agreements are valued at cost plus 
accrued interest. 


Since the Applicant's daily dividend is paid in the 
form of additional shares of Applicant, which divi- 
dend includes both realized and unrealized gains 
and losses on portfolio securities, Applicant asserts 
that its per share net asset value remains at a con- 
stant $1.00 amount. By the same token, Applicant 
further asserts that its dividend as a percentage of 
net asset falue can fluctuate significantly as com- 
pared with other investment vehicles designed for 
the investment of temporary cash reserves. 


Applicant states that a shareholder derivative 
action entitled Untermeyer v. Fidelity Daily Income 
Trust et al. is pending in the U.S. District Court (D. 
Mass 76-1802-T) against the Applicant and certain 
of its Trustees, Fidelity Management & Research 
Company (‘‘FMR"’) (Applicant’s investment adviser), 
and FMR Service Company (a division of FMR Cor- 
poration), the transfer and serviceing agent of 
Applicant. Applicant represents that, among other 
things, the complaint alleges that the Applicant's 
practices of valuation, initially on an amortized cost 
basis and subsequently at valuations based on bid 
prices, have violated the provisions of the Act. It is 
plaintiff's contention that these valuation proce- 
dures have undervalued the Trust's portfolio securi- 
ties, thereby resulting in higher yield quotations 
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leading to increased assets and the payment of 
excessive management and shareholder servicing 
fees to FMR and FMR Service Company. According 
to the application, FMR denies the allegations of the 
complaint and believes that they are without merit. 
FMR further takes the position that Applicant's 
valuation practices have been consistent with the 
Act and with interpretations of the Commission 
thereof. 


The application states that Applicant's Trustees 
gave consideration to the pendency of this litigation 
in the course of their deliberations on the proposal 
to change the Applicant's portfolio valuation 
methods to amortized cost and determined that, for 
the reasons described in this application, such a 
change is in the best interests of the Applicant's 
shareholders regardless of the outcome of the 
litigation. 


As here pertinent, Section 2(a\(41) of the Act 
defines value to mean: (1) with respect to securities 
for which market quotations are readily available, 
the market value of such securities, and (ii) with 
respect to other securities and assets, fair value as 
determined in good faith by the board of directors. 
Rule 22c-1 adopted under the Act provides, in part, 
that no registered investment company or principal 
underwriter therefor issuing any redeemable 
security shall sell, redeem or repurchase any such 
security except at a price based on the current net 
asset value of such security which is next computed 
after receipt of a tender of such security for redemp- 
tion or of an order to purchase or sell such security. 
Rule 2a-4 adopted under the Act provides, as here 
relevant, that the “current net asset value”’ of a 
redeemable security issued by a registered invest- 
ment company used in computing its price for the 
purposes of distribution, redemption and repur- 
chase shall be an amount which reflects calcula- 
tions made substantially in accordance with the 
provisions of that rule, with estimates used where 
necessary or appropriate. Rule 2a-4 further states 
that portfolio securities with respect to which 
market quotations are readily available shall be 
valued at current market value, and that other 
securities and assets shall be valued at fair value as 
determined in good faith by the board of directors of 
the registered company. Prior to the filing of the 
application, the Commission expressed its view 
that, among other things, (1) Rule 2a-4 under the 
Act requires that portfolio instruments of “money 
market” funds be valued with reference to market 
factors, and (2) it would be inconsistent, generally, 
with the provisions of Rule 2a-4 for a “money 
market” fund to value its portfolio instruments on 
an amortized cost basis (Investment Company Act 
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Release No. 9786, May 31, 1977). In view of the 
foregoing, Applicant requests exemptions from the 
provisions of Section 2(a)(41) of the Act, and Rules 
2a-4 and 22c-1 thereunder, to the extent necessary 
to permit Applicant to value its portfolio securities 
by means of the amortized cost method of valuation 
(i.i., valuing securities at cost, adjusted for amortiza- 
tion of premium or accretion of discount). 


Section 6(c) of the Act provides, in part, that the 
Commission may, by order upon application, 
conditionally or unconditionally exempt any person, 
security, or transaction, or any class or classes of 
persons, securities or transactions, from any provi- 
sion or provisions of the Act of or the rules 
thereunder, if and to the extent that such exemption 
is necessary or appropriate in the public interest and 
consistent with the protection of investors and the 
purposes fairly intended by the policy and provisions 
of the Act. 


in support of the relief requested, Applicant states 
that sophisticated professional and institutional 
investors own shares representing in excess of a 
majority of the Applicant's total assets and that those 
shareholders, as well as investors with similar cir- 
cumstances, represent an increasingly important 
source of potential investments in the Applicant. In 
this regard, Applicant states that its experience has 
been that in order to continue to attract such inves- 
tors and retain them as shareholders, the Applicant 
must have a stable net asset value, preferably at 
$1.00 per share, and a constant and steady flow of 
investment income. Applicant further asserts, how- 
ever, that its current practice of including in divi- 
dends realized and unrealized gains and losses on 
portfolio securities results in payments which are 
not reflective of the Applicant's earned net income 
and which, according to the Applicant, represent a 
record keeping inconvenience for those investors 
desiring segregation of principal and interest pay- 
ments. Applicant further states that it has never 
owned portfolio securities having maturities 
exceeding one year, and only for occassional short 
periods of time has the average portfolio maturity of 
the Applicant ever exceeeded 120 days. Applicant 
further states that its experience has been that with 
respect to money market insturments maturing in 
120 days or less, there is normally a negligible dis- 
crepancy between market value and the amortized 
cost value of such securities. On the basis of the 
foregoing, Applicant believes that the valuation of 
its portfolio securities on the amortized cost basis 
will benefit its shareholders by enabling Applicant 
to more effectively maintain its $1.00 price per 
share while providing shareholders with the oppor- 
tunity to receive a flow of investment income less 
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subject to fluctuation than under its present 
procedures. 


Applicant consents to the following conditions 
being contained in any order of the Commission 
granting the exemptive relief requested: 


(1) In supervising Applicant's operations and dele- 
gating special responsibilities involving portfolio 
management to Applicant’s investment adviser, 
Applicant’s Board of Trustees undertakes—as a 
particular responsibility within the overall duty of 
care owed to Applicant's shareholders—to estab- 
lish procedures reasonably designed, taking into 
account current market conditions affecting Appli- 
cant’s investment objectives, to stabilize Appli- 
cant's net asset value per share, as computed for the 
purpose of distribution, redemption and repurchase 
at $1.00 per share. 


(2) Included within the procedures to be adopted 
by the Board of Trustees shall be the following: 


(a) Review by the Board of Trustees, as it 
deems appropraite and at such intervals as 
are reasonale in light of current market con- 
ditions, to determine the extent of deviation, 
if any, of the net asset value per share as 
determined by using available market quo- 
tations from Applicant's $1.00 amortized 
cost price per share, and maintenance of 
records of such review. ' 


(b) In the event such deviation from the 
$1.00 amortized cost price per share 
exceeds % of 1%, a requirement that the 
Board of Trustees will promptly consider 
what action, if any, should be initiated. 


(c) Where the Board of Trustees believes 
the extent of any deviation from Applicant's 





‘Applicant states that to fulfill this condition, it 
intends to use actual quotations or estimates of 
market value reflecting current market conditions 
chosen by its Board of Trustees in the exercise of its 
discretion to be appropriate indicators of value. In 
addition, Applicant states that the quotations or esti- 
mates utilized may include, inter alia, (1) quotations 
or estimates of market value for individual portfolio 
instruments, or (2) values obtained from yield data 
relating to classes of money market instruments 
published by reputable sources. 
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$1.00 amortized cost price per share may 
result in material dilution or other unfair 
results to investors or existing share- 
holders, it shall take such action as itdeems 
appropriate to eliminate or to reduce to the 
extent reasonably practicable such dilution 
or unfair results, which action may include: 
redemption of shares in kind; the sale of 
portfolio instruments prior to maturity to 
realize capital gains or losses, or to shorten 
Applicant's average portfolio maturity; 
withholding dividends; or utilizing a net 
asset value per share as determined by 
using available market quotations. 


(3) Applicant will maintain a dollar-weighted aver- 
age portfolio maturity appropriate to its objective of 
maintaining a stable net asset value per share; pro- 
vided, however, that Applicant will not (a) purchase 
any instrument with a remaining maturity of greater 
than one year, or (b) maintain a dollar-weighted 
average portfolio maturity: in excess of 120 days.? 


(4) Applicant will record, maintain and preserve 


permanently in an easily accessible place a written 
copy of the procedures (and any modifications there- 
to) described in condition 1 above, and Applicant will 
record, maintain and preserve for a period of not 


less than six years (the first two years in an easily 
accessible place) a written record of the Board of 
Trustees’ considerations and actions taken in con- 
nection with the discharge of its responsibilities, as 
set forth above, to be included in the minutes of the 
Board of Trustees’ meetings. The documents pre- 
served pursuant to this condition shall be subject to 
inspection by the Commission in accordance with 
Section 31(b) of the Act as though such documents 
were records required to be maintained pursuant to 
rules adopted under Section 31(a) of the Act. 


(5) Applicant will limit its portfolio investments, 
including repurchase agreements, to those U.S. 
dollar-denominated instruments which the Board 
of Trutees determines present minimal credit risks, 
and which are of high quality as determined by any 
major rating service or, in the case of any instru- 
ment that is not so rated, of comparable quality as 
determined by the Board ofTrustees. 





2In fulfilling this condition, if the disposition of a 
portfolio instrument results in a dollar-weighted 
average portfolio maturity in excess of 120 days, 
Applicant will invest its available cash in such a 
manner as to reduce its dollar-weighted average 
portfolio maturity to 120 days or less as soon as 
reasonably practicable. 
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(6) Applicant will include in each quarterly report, 
as an attachment to Form N-1Q, a statement as to 
whether any action pursuant to condition 2(c) was 
taken during the preceding fiscal quarter, and, if any 
action was taken, will describe the nature and cir- 
cumstances of such action. 


The Applicant represents that its Trustees have 
determined in good faith that in light of the charac- 
teristics of the Applicant as described above and, 
subject to compliance with the above conditions, 
absent unusual or extraordinary circumstances, the 
amortized cost method of valuing portfolio securi- 
ties is appropriate and preferable for the Applicant 
and reflects fair value of such securities. Applicant 
further represents that the granting of the 
requested exemptions is appropriate in the public 
interest and consistent with the protection of inves- 
tors and the purposes fairly intended by the policy 
and provisions of the Act. 


NOTICE IS FURTHER GIVEN that any interested per- 
son may, not later than December 18, 1979 at 5:30 
p.m., submit to the Commission in writing a request 
for a hearing on the application accompanied by a 
statement as to the nature of his interest, the rea- 
sons for such request, and the issues, if any, of fact 
or law proposed to be controverted, or he may 
request that he be notified if the Commission shall 
order a hearing thereon. Any such communication 
should be addressed: Secretary, Securities and 
Exchange Commission, Washington, D.C. 20549.A 
copy of such request shall be served personally or by 
mail upon Applicant at the address stated above. 
Proof of such service (by affidavit or, in the case of 
an attorney-at-law, by certificate) shall be filed con- 
temporaneously with the request. As provided by 
Rule O-5 of the Rules and Regulations promulgated 
under the act, an order disposing of the application 
herein will be issued as of course following said 
date unless the Commission thereafter orders a 
hearing upon request or upon the Commission’s 
own motion. Persons who request a hearing, or 
advice as to whether a hearing is ordered, will re- 
ceive any notices and orders issued in this matter, 
including the date of the hearing (if ordered) and any 
postponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 10951/November 23, 1979 


In the Matter of 


INTERCAPITAL LIQUID ASSET FUND, INC. 
One Battery Park Plaza 
New York, New York 10004 


(812-4555) 


NOTICE OF FILING OF APPLICATION PURSUANT 
TO SECTION 6(c) OF THE ACT FOR AN ORDER OF 
EXEMPTION FROM RULES 2a-4 AND 22c-1 
THEREUNDER 


NOTICE IS HEREBY GIVEN that InterCapital Liquid 
Asset Fund, Inc. (‘‘Applicant’’), registered under the 
Investment Company Act of 1940(‘‘Act"’) asa diver- 
sified, open-end management investment com- 
pany, filed an application on October 22, 1979, for 
an order pursuant to Section 6(c) of the Act exempt- 
ing Applicant from the provisions of Rules 2a-4 and 
22c-1 thereunder, to the extent necessary to permit 
it to value its assets using the ‘‘amortized cost” 
method of valuation. All interested persons are 
referred to the application on file with the Commis- 
sion for a statement of the representations con- 
tained therein, which are summarized below. 


Applicant states that it is a ‘‘“money market fund,”’ 
designed primarily as an investment vehicle for 
investors with temporary cash balances or cash 
reserves, and that its investment objectives are to 
provide high current income, preservation of capital 
and liquidity. Dean Witter Reynolds InterCapital 
Inc., a wholly-owned subsidiary of Dean Witter Rey- 
nolds Organization Inc., acts as its investment 
adviser. According to the application, Applicant's 
portfolio may be invested in a variety of money 
market instruments including United States 
Government securities, bank obligations, commer- 
cial paper and corporate obligations maturing in one 
year or less. Applicant states that there is a pending 
proposal to shareholders to modify its fundamental 
investment policy to permit investments in certifi- 
cates of deposit of savings institutions having 
assets of $1 billion or more. Applicant states that 
the maintenance of a constant net asset value is a 
crucial factor to its shareholders, and that enhanced 
liquidity is also important. 


According to the application, from September 22, 
1975, until November 30, 1977, Applicant valued 
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its portfolio securities on an amortized cost basis 
and monitored the results of such valuation to 
assure that any deviations between ‘‘mark to 
market’’ valuations and amortized cost did not 
exceed 2 cent per share on a $1 per share price. 
Subsequent to October 26, 1978, pursuant to an 
order of the Commission (Investment Company Act 
Release No. 10451), Applicant valued its portfolio 
securities with maturities in excess-of 60 days ona 
mark to market basis but rounded its calculation of 
the net asset value per share to the nearest penny. 


Rule 2a-4 adopted under the Act provides, as here 
relevant, that the “‘current net asset value” of a 
redeemable security issued by a registered invest- 
ment company used in computing its price for the 
purposes of distribution and redemption shall be an 
amount which reflects calculations made substan- 
tially in accordance with the provisions of that rule, 
with estimates used where necessary or approp- 
riate. Rule 2a-4 further provides that portfolio 
securities with respect to which market quotations 
are readily available shall be valued at current 
market value, and that other securities and assets 
shall be valued at fair value as determined in good 
faith by the board of directors of the registered com- 
pany. Prior to the filing of the application, the Com- 
mission expressed its view that, among other 
things, (1) Rule 2a-4 under the Act requires that 
portfolio instruments of ‘‘money market’ funds be 
valued with reference to market factors, and (2) it 
would be inconsistent, generally, with the provi- 
sions of Rule 2a-4 for a ‘‘money market’ fund to 
value its portfolio instruments on an amortized cost 
basis (Investment Company Act Release No. 9789, 
May 31, 1977). 


Rule 22c-1 adopted under the Act provides, in part, 
that no registered investment compnay or principal 
underwriter therefor issuing any redeemable 
security shall sell, redeem or repurchase any such 
security except at a price based on the current net 
asset value of such security which is next computed 
after receipt of a tender of such security for redemp- 
tion or of an order to purchase or sell such security. 


Section 6(c) of the Act provides, in part, that the 
Commission, upon application, may conditionally or 
unconditionally exempt any person, security, or 
transaction, or any class or classes of persons, 
securities or transactions, from any provision or 
provisions of the Act or of the rules thereunder, if 
and to the extent that such exemption is necessary 
or appropriate in the public interest and consistent 
with the protection of investors and the purposes 
fairly intended by the policy and provisions of the 
Act. 
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Applicant has requested an order pursuant to Sec- 
tion 6(c) of the Act exempting it from the provisions 
of Rules 2a-4 and 22c-1 thereunder to the extent 
that the amortized cost valuation method as 
employed by Applicant (1) may be deemed not fully 
to comply with the:requirements of Rules 2a-4 and 
22c-1; and (2) constitutes a different method of 
valuation than contemplated in the undertakings 
contained in Applicant’s previous amended applica- 
tion dated October 16, 1978. 


Applicant asserts that its prior experience in valuing 
at amortized cost and monitoring on a mark to 
market basis has shown that, given the unique 
nature of its policies and operations, there is an 
immaterial discrepancy between prices obtained by 
amortizing cost and those obtained by valuation by 
the mark to market method. Applicant asserts that 
given the immaterial variances between the amor- 
tized cost method of valuation and values based on 
the mark to market method, Applicant's directors 
determined in good faith that the amortized cost 
method of valuation of portfolio securities was 
appropriate, and that by valuing at amortized cost 
Applicant would be able to meet the needs and 
objectives of its shareholders. 


As a condition to the granting of the exemptions 
requested, Applicant represents as follows: 


1. In supervising Applicant’s operations and dele- 
gating special responsibilities involving portfolio 
management to its investment adviser, Applicant's 
board of directors undertakes—as a _ particular 
responsibility within the overall duty of care owed to 
Applicant's shareholders—to establish procedures 
reasonably designed, taking into account current 
market conditions affecting Applicant's investment 
objectives, to stabilize its net asset value per share, 
as computed for the purpose of distribution, 
redemption and repurchase, at $1.00 per share. 


2. Included within the procedures to be adopted by 
the board of directors shall be the following: 


(a) Review by the board of directors as it 
deems appropraite and at such intervals as 
are reasonale in light of current market con- 
ditions, to determine the extent of deviation, 
if any, of the net asset value per share as 
determined by using available market quo- 
tations from the $1.00 amortized cost price 
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per share and maintenance of records of 
such review.' 


(b) In the event such deviation from the 
$1.00 amortized cost price per share 
exceeds “2 of 1%, a requirement that the 
board of directors will promptly consider 
what action, if any, should be initiated. 


(c) Where the board of directors believes 
the extent of any deviation from Applicant's 
$1.00 amortized cost price per share may 
result in material dilution or other unfair 
results to investors or existing share- 
holders, it shall take such action as it deems 
appropriate to eliminate or to reduce to the 
extent reasonably practicable such dilution 
or unfair results, which action may include: 
selling portfolio instruments prior to matur- 
ity to realize capital gains or losses, or to 
shorten Applicant's average portfolio 
maturity; withholding dividends; or utilizing 
a net asset value per share as determined by 
using available market quotations. 


3. Applicant will maintain a dollar-weighted aver- 
age portfolio maturity appropriate to its objective of 
maintaining a stable net asset value per share; pro- 
vided, however, that Applicant will not (a) purchase 
any instrument with a remaining maturity of greater 
than one year, or (b) maintain a dollar-weighted 
average portfolio maturity in excess of 120 days.? 


4. Applicant will record, maintain and preserve 
permanently in an easily accessible place a written 





‘Applicant states that to fulfill this condition, it 
intends to use actual quotations or estimates of 
market value reflecting current market conditions 
chosen by its board of directors in the exercise of its 
discretion to be appropriate indicators of value. In 
addition, Applicant stats that the quotations or esti- 
mates utilized may include, inter alia, (1) quotations 
or estimates of market value for individual portfolio 
instruments, or (2) values obtained from yield data 
relating to classes of money market instruments 
published by reputable sources such as Telerate 
Systems Incorporated. 


2In fulfilling this condition, if the disposition of a 
portfolio instrument results in a dollar-weighted 
average portfolio maturity in excess of 120 days, 
Applicant will invest its available cash in such a 
manner as to reduce its dollar-weighted average 
portfolio maturity to 120 days or less as soon as 
reasonably practicable. 
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copy of the procedures (and modifications thereto) 
described in condition 1 above, and Applicant will 
record, maintain and preserve for a period of not 
less than six years (the first two years in an easily 
accessible place) a written record of the board of 
directors’ considerations and actions taken in con- 
nection with the discharge of its responsibilities, as 
set forth above, to be included in the minutes of the 
board of directors’ meetings. The documents pre- 
served pursuant to this condition shall be subject to 
inspection by the Commission in accordance with 
Section 31(b) of the Act as though such documents 
were records required to be maintained pursuant to 
rules adopted under Section 31(a) of the Act. 


5. Applicant will limit its portfolio investments, 
including repurchase agreements, to those United 
States dollar denominated instruments which the 
board of directors determines present minimal 
credit risks, and which are of high quality as deter- 
mined by any major rating service or, in the case of 
any instrument that is not so rated, of comparable 
quality as determined by the board of directors. 


6. Applicant will include in each quarterly report, 
as an attachment to Form N-1Q, a statement as to 
whether any action pursuant to condition 2(c) was 
taken during the preceding fiscal quarter, and, if any 
action was taken, will describe the nature and cir- 
cumstances of such action. 


Applicant asserts that the requested exemption is 
appropriate ir the public interest and consistent 
with the protection of investors and the purposes 
fairly intended by the policy and provisions of the 
Act. 


NOTICE IS FURTHER GIVEN that any interested per- 
son may, not later than December 18, 1979 at 5:30 
p.m., submit to the Commission in writing a request 
for a hearing on the matter accompanied by a state- 
ment as to the nature of his interest, the reasons for 
such request, and the issues, if any, of fact or law 
proposed to be controverted, or he may request that 
he be notified if the Commission shall order a hear- 
ing thereon. Any such communication should be 
addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of 
such request shall be served personally or by mail 
upon Applicant at the address stated above. Proof of 
such service (by affidavit or, in the case of an 
attorney-at-law, by certificate) shall be filed con- 
temporaneously with the request. As provided by 
Rule 0-5 of the Rules and Regulations promulgated 
under the act, an order disposing of the application 
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herein will be issued as of course following said 
date unless the Commission thereafter orders a 
hearing upon request or upon the Commission's 
own motion. Persons who request a hearing, or 
advice as to whether a hearing is ordered, will 
receive any notices and orders issued in this matter, 
including the date of the hearing (if ordered) and any 
postponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10952/November 26, 1979 


In the Matter of 


NUVEEN MUNICIPAL BOND FUND, INC. 
115 South LaSalle Street 
Chicago, Illinois 60603 


and 


JOHN NUVEEN & CO. INCORPORATED 

NUVEEN TAX-EXEMPT BOND FUND 

NUVEEN TAX-EXEMPT BOND FUND-MEDIUM 
TERM 

NUVEEN TAX-EXEMPT BOND FUND-MULTI- 
STATE 

NUVEEN INCOME FUND 

209 South LaSalle Street 

Chicago, Illinois 60604 


(812-4547) 


ORDER PURSUANT TO SECTION 6(c) OF THE ACT 
GRANTING AN EXEMPTION FROM SECTION 22(d) 
OF THE ACT AND RULE 22c-1 THEREUNDER. 


Nuveen Municipal Bond Fund, Inc., Nuveen Tax- 
Exempt Bond Fund, Nuveen Tax-Exempt Bond 
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Fund-Medium Term, Nuveen Tax-Exempt Bond 
Fund-Multi-State, and Nuveen Income Fund (col- 
lectively the ‘‘Funds”), and John Nuveen & Co. 
Incorporated (‘‘Nuveen”) (hereinafter collectively 
referred to as ‘‘Applicants”’), filed an application on 
October 3, 1979, for an order of the Commission, 
pursuant to Section 6(c) of the Investment Company 
Act of 1940 (“Act’’), exempting Applicants from the 
provisions of Section 22(d) of the Act and Rule 22d- 
1 thereunder to the extent necessary to permit sales 
of the Funds’ securities at net asset value to Nuveen 
Affiliated Employees who are participants in a non- 
tax qualified employee benefit plan. Nuveen Affil- 
iated Employees are employees of John Nuveen & 
Co., Inc., and any present or future subsidiaries of 
Nuveen participating in an employee benefit plan 
sponsored by the Nuveen Companies. 


On October 26, 1979, a notice was issued (Invest- 
ment Company Act Release No. 10917) of the filing 
of the application. The notice gave interested per- 
sons an opportunity to request a hearing and stated 
that an order disposing of the application would be 
issued as of course unless a hearing should be 
ordered. No request for a hearing has been filed, 
and the Commission has not ordered a hearing. 


The matter having been considered, it is found that 
the granting of the requested exemptions is appro- 
priate in the public interest and consistent with the 
protection of investors and the purposes fairly 
intended by the policy and provisions of the Act. 
Accordingly, 


IT |S ORDERED, pursuant to Section 6(c) of the Act, 
that the application for exemption from Section 
22(d) of the Act and Rule 2d-1 thereunder, to the 
extent requested be, and hereby is, granted, effec- 
tive forthwith. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 10953/November 27, 1979 


In the Matter of 


DREYFUS MONEY MARKET INSTRUMENTS, 
INC. 

717 Fifth Avenue 

New York, New York 10022 


(812-4229) 


ORDER PURSUANT TO SECTION 6(c) OF THE ACT 
GRANTING EXEMPTIONS FROM THE PROVISIONS 
OF SECTION 2(a)(41) OF THE ACT AND RULES 2a-4 
AND 22c-1 THEREUNDER. 


Dreyfus Money Market Instruments, Inc. (‘‘Appli- 
cant’), registered under the Investment Company 
Act of 1940 (‘Act’) as an open-end, diversified, 
management investment company, filed an 
amended application on February 28, 1979, and 
amendments thereto on April 20, 1979, August 20, 
1979, and September 6, 1979, requesting an order 
of the Commission, pursuant to Section 6(c) of the 
Act, amending a prior order (Investment Company 
Act Release No. 10451, October 26, 1978) to exempt 
Applicant from the provisions of Section 2(a)(41) of 
the Act and Rules 2a-4 and 22c-1 thereunder, to the 
extent necessary to permit Applicant to maintain a 
price per share of $1.00 by means of the amortized 
cost valuation method. 


On October 26, 1979, a notice was issued (Invest- 
ment Company Act Release No. 10914) of the filing 
of said application. The notice gave interested per- 
SONS an opportunity to request a hearing and stated 
that an order disposing of the application would be 
issued as of course unless a hearing should be 
ordered. No request for a hearing has been filed, 
and the Commission has not ordered a hearing. 


The matter has been considered, and it is found that 
the granting of the requested exemption is approp- 
riate in the public interest and consistent with the 
protection of investors and the purposes fairly 
intended by the policy and provisions of the Act. 
Accordingly, 


IT IS ORDERED, pursuant to Section 6(c) of the Act, 
that the requested exemptions from the provisions 
of Section 2(a)(41) of the Act and Rules 2a-4 and 
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22c-1 thereunder be and hereby are granted, effec- 
tive forthwith, subject to the following conditions 
agreed to by Applicant: 


1. In supervising Applicant's operations and dele- 
gating special responsibilities involving portfolio 
management to Applicant’s investment adviser, 
Applicant's Board of Directors undertakes—as a 
particular responsibility within the overall duty of 
care owed to its shareholders—to establish proce- 
dures reasonably designed, taking into account cur- 
rent market conditions affecting Applicant's 
investment objectives, to stabilize Applicant's price 
per share, as computed for the purpose of distribu- 
tion, redemption and repurchase, at $1.00 per 
share. 


2. Included within the procedures to be adopted by 
the Board of Directors shall be the following: 


(a) Review by the Board of Directors as it 
deems appropriate and at such intervals as 
are reasonale in light of current market con- 
ditions, to determine the extent of deviation, 
if any, of the net asset value per share as 
determined by using available market quo- 
tations from Applicant's $1.00 amortized 
cost price per share, and maintenance of 
records of such review.’ 


(b) In the event such deviation from the 
$1.00 amortized cost price per share 
exceeds 2 of 1%, a requirement that the 
Board of Directors will promptly consider 
what action, if any, should be initiated. 


(c) Where the Board of Directors believes 
the extent of any deviation from Applicant's 
$1.00 amortized cost price per share may 
result in material dilution or other unfair 





‘Applicant states that to fulfill this condition it 
intends to use actual quotations or estimates of 
market value reflecting current market conditions 
chosen by its Board of Directors in the exercise of its 
discretion to be appropriate indicators of value. In 
addition, Applicant states that the quotations or 
estimates utilized may include, inter alia, (1) quota- 
tions or estimates of market value for individual 
portfolio instruments, or (2) values obtained from 
yield data relating to classes of money market 
instruments published by reputable sources. 
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results to investors or existing share- 
holders, it shall take such action as it deems 
appropriate to eliminate or to reduce to the 
extent reasonably practicable such dilution 
or unfair results, which action may include: 
redemption of shares in kind; selling portfo- 
lio instruments prior to maturity to realize 
capital gains or losses, or to shorten Appli- 
cant’s average portfolio maturity; withhold- 
ing dividends; or utilizing a net asset value 
per share as determined by using available 
market quotations. 


3. Applicant will maintain a dollar-weighted aver- 
age portfolio maturity appropriate to its objective of 
maintaining a stable net asset value per share; pro- 
vided, however, that Applicant will not (a) purchase 
any instrument with a remaining maturity of greater 
than one year, or (b) maintain a dollar-weighted 
average portfolio maturity in excess of 120 days.In 
fulfilling this condition, if the disposition of a portfo- 
lio instrument results in a dollar-weighted average 
portfolio maturity in excess of 120 days, Applicant 
will invest its available cash in such a manner as to 
reduce its dollar-weighted average portfolio matur- 
ity to 120 days or less as soon as reasonably 
practicable. 


4. Applicant will record, maintain and preserve 
permanently in an easily accessible place a written 
copy of the procedures (and any modifications there- 
to) described in condition 1 above, and Applicant will 
record, maintain and preserve for a period of not 
less than six years (the first two years in an easily 
accessible place) a written record of the Board of 
Directors’ considerations and actions taken in con- 
nection with the discharge of its responsibilities, as 
set forth above, to be included in the minutes of the 
Board of Directors’ meetings. The documents pre- 
served pursuant to this condition shall be subject to 
inspection by the Commission in accordance with 
Section 31(b) of the Act as though such documents 
were records required to be maintained pursuant to 
rules adopted under Section 31(a) of the Act. 


5. Applicant will limit its portfolio investments, 
including repurchase agreements, to those U.S. 
dollar-denominated instruments. which the Board 
of Directors determines present minimal credit 
risks, and which are of high quality as determined 
by any major rating service or, in the case of any 
instrument that is not so rated, of comparable qual- 
ity as determined by the Board Directors. 


6. Applicant will include in each quarterly report, 
as an attachment to Form N-1Q, a statement as to 
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whether any action pursuant to condition 2(c) was 
taken during the preceding fiscal quarter, and, if any 
action was taken, will describe the nature and cir- 
cumstances of such action. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10954/November 27, 1979 


In the Matter of 


INVESTORS MUTUAL, INC. 

INVESTORS STOCK FUND, INC. 
INVESTORS SELECTIVE FUND, INC. 
INVESTORS VARIABLE PAYMENT FUND, INC. 
IDS NEW DIMENSIONS FUND, INC. 

IDS PROGRESSIVE FUND, INC. 

IDS BOND FUND, INC. 

IDS CASH MANAGEMENT FUND, INC. 
IDS TAX-EXEMPT BOND FUND, INC. 

IDS HIGH YIELD TAX-EXEMPT FUND, INC. 
1000 Roanoke Building 

Minneapolis, Minnesota 55402 


and 


INVESTORS DIVERSIFIED SERVICES, INC. 
IDS Tower 
Minneapolis, Minnesota 55402 


(812-4403) 


ORDER AMENDING A PREVIOUS ORDER GRANT- 
ING EXEMPTION FROM THE PROVISIONS OF SEC- 
TION 22(d) AND RULE 22d-1 THEREUNDER 
PURSUANT TO SECTION 6(c) OF THE ACT AND 
PERMITTING OFFERS OF EXCHANGE PURSUANT 
TO SECTION 11(a) OF THE ACT. 


Investors Mutual, Inc., Investors Stock Fund, Inc., 
Investors Selective Fund, Inc., Investors Variable 
Payment Fund, Inc., IDS New Dimensions Fund, 
Inc., IDS Progressive Fund, Inc., IDS Bond Fund, 
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inc., IDS Cash Management Fund, Inc., IDS Tax- 
Exempt Bond Fund, Inc., and IDS High Yield Tax- 
Exempt Fund, Inc. (collectively referred to as ‘the 
Funds”), open-end, management investment com- 
panies registered under the Investment Company 
Act of 1940 (‘‘Act’’), and Investors Diversified Servi- 
ces, Inc., each Fund's investment adviser and prin- 
cipal underwriter (collectively referred to with the 
Funds as “Applicants’’), filed an application on 
August 23, 1979, and an amendment thereto on 
September 28, 1979, requesting an order of the 
Commission amending an earlier order of the Com- 
mission dated June 20, 1979 (Investment Com- 
pany Act Release No. 10742). This earlier order, 
pursuant to Section 11(a) of the Act, permitted cer- 
tain transfers among the Funds and IDS Growth 
Fund, Inc., on a basis other than their net asset 
value per share at the time of transfer and, pursuant 
to Section 6(c) of the Act, exempted such transfers 
from the provisions of Section 22(d) of the Act and 
Rule 22d-1 thereunder. 


On October 23, 1979, a notice (Investment Com- 
pany Act Release No. 10910) was issued of the 
filing of said application. The notice gave interested 
persons an opportunity to request a hearing and 
stated that an order disposing of the application 
would be issued as of course unless a hearing 
should be ordered. No request for a hearing has 
been filed, and the Commission has not ordered a 
hearing. 


The matter has been considered, and itis found that 
the granting of the requested exemptions is approp- 
riate in the public interest and consistent with the 
protection of investors and the purposes fairly 
intended by the policy and provisions of the Act. 
Accordingly, 


IT IS ORDERED, pursuant to Sections 6(c) and 11 of 
the Act, that the application for amendment of the 
Commission’s order dated June 20, 1979, con- 
tained in Investment Company Act Release No. 
10742 to the extent requested, be, and hereby is, 
granted, effective forthwith. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 10955/November 28, 1979 


In the Matter of 


ASTRON FUND, INC. 
1100 One Washington Plaza 
Tacoma, Washington 98402 


(811-1553) 


ORDER PURSUANT TO SECTION 8&(f) OF THE ACT 
DECLARING THAT APPLICANT HAS CEASED TO 
BE AN INVESTMENT COMPANY. 


On October 30, 1979, a notice was issued (Invest- 
ment Company Act Release No. 10921) of an appli- 
cation filed on March 5, 1979, and of an 
amendment thereto filed on August 29, 1979, by 
Astron Fund, Inc. (‘Applicant’), registered under 
the Investment Company Act of 1940 (‘Act’) as a 
closed-end, non-diversified, management invest- 
ment company, requesting an order of the Commis- 
sion, pursuant to Section 8(f) of the Act, declaring 
that Applicant has ceased to be an investment com- 
pany as defined by the Act. 


The notice gave interested persons an opportunity 
to request a hearing and stated that an order dispos- 
ing of the application would be issued as of course 
unless a hearing should be ordered. No request for a 
hearing has been filed, and the Commission has not 
ordered a hearing. 


The matter has been considered, and itis found that 
Applicant has ceased to be an investment company 
as defined by the Act. Accordingly, 


IT IS ORDERED, pursuant to Section 8(f) of the Act, 
that the registration under the Act of Astron Fund, 
Inc., shall forthwith cease to be in effect. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 10956/November 28, 1979 


in the Matter of 
NATIONWIDE LIFE INSURANCE COMPANY 
AND 


MFS VARIABLE ACCOUNT 
One Nationwide Plaza 
Columbus, Ohio 43216 


(812-4552) 


NOTICE OF APPLICATION PURSUANT TO SECTION 
6(c) OF THE ACT FOR AN ORDER OF EXEMPTION 
FROM THE PROVISIONS OF SECTIONS 22(e), 
27(c)(1) AND 27(d) OF THE ACT 


NOTICE IS HEREBY GIVEN that Nationwide Life 
Insurance Company (‘‘Nationwide’’), a stock life 
insurance company organized under the laws of the 
state of Ohio and MFS Variable Account (the ‘‘Vari- 
able Account”), a separate account of Nationwide 
registered under the Investment Company Act of 
1940 (‘‘Act’’) as a unit investment trust (collectively 
“Applicants’’), filed an application on October 15, 
1979, pursuant to Section 6(c) of the Act for an 
order exempting Applicants from the provisions of 
Sections 22(e), 27(c)(1) and 27(d) of the Act to the 
extent necessary to permit compliance by Appli- 
cants with certain provisions of the Education Code 
of the State of Texas. All interested persons are 
referred to the application on file with the Commis- 
sion for a statement of the representations therein 
which are summarized below. 


The Variable Account was established by Nation- 
wide Life’s Board of Directors pursuant to Ohio law 
on March 3, 1976, for the purpose of investing 
contributions receive under certain variable annuity 
contracts issued in conjunction with plans which 
may or may not qualify for special tax treatment. 
These plans include qualified plans under Sections 
401(a) of the Internal Revenue Code of 1954, as 
amended (the ‘‘Code”’), including so called “H.R. 10 
plans” or “Keogh plans” or annuity purchase plans 


adopted pursuant to Sections 403(b) or 408 of the 
Code. 
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In 1967, the State of Texas directed the governing 
boards of all Texas institutions of higher education 
to make available to certain employees an Optional 
Retirement Program (the ‘‘Program”), codified as 
Subchapter G of Chapter 51 of the Texas Education 
Code. The statute provides as the funding media for 
the Program fixed or variable annuity contracts pur- 
chased from any insurance or annuity company 
qualified to do business in Texas. In 1973, the Texas 
legislature made two amendments in the Program 
legislation, which amendments became effective 
on June 14, 1973. The statutory definition of the 
Program was amended to provide that the benefits 
of such annuities are to be available only upon ter- 
mination of employment in Texas public institutions 
of higher education, retirement, death or total dis- 
ability of the participant. The other amendment 
added a new Section 51.358 to Subchapter G which 
also provides that the benefits of such annuities will 
be available only if the participant dies, terminates 
his employment due to total disability, accepts 
retirement, or terminates employment in the Texas 
public institutions of higher education. 


Because of uncertainty regarding the effect of these 
amendments, the University of Texas System (the 
“System’’) requested the opinion of the Attorney 


General of Texas with respect to several questions 
concerning such amendments. The Attorney Gen- 
eral rendered an opinion dated February 18, 1975, 
in response to the System’‘s letter. The Attorney 
General interpreted Section 51.358 to prohibit pro- 
visions in a variable annuity contract issued in con- 
nection with the Program on or after June 14, 1973, 
which provide for making available the redemption 
value of such contract prior to the occurrence of one 
of the conditions specified in the statute, i.e., termi- 
nation of employment, retirement, death or total 
disability. Moreover, the opinion further stated that 
the prohibitions of Section 51.358 were impliedly in 
effect upon the establishment of the Program (in 
1967) and that notwithstanding any language 
which may be contained in existing contracts, a 
participant in the Program has never had the right to 
redeem his annuity contract otherwise than in 
accordance with the limitations described above. 
The opinion did not affect the right of a participant to 
transfer the redemption value of his annuity con- 
tract from one carrier to another; accordingly, the 
granting of the relief requested in the application 
would not affect such right. 


Sections 27(c)(1), 22(e) and 27(d) 
Section 27(c)(1) of the Act makes it unlawful for any 


registered investment company issuing periodic 
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payment plan certificates, or for any depositor of or 
underwriter for such company, to sell any such cer- 
tificate unless such certificate is a redeemable 
security. Section 2(a)32) of the Act defines 
“redeemable security” to mean any security under 
the terms of which the holder upon its presentation 
to the issuer or to a person designated by the issuer 
is entitled to receive approximately his proportion- 
ate share of the issuer's current net assets, or the 
cash equivalent thereof. 


Section 22(e) of the Act provides that no registered 
investment company shall suspend the right of 
redemption or postpone the date of payment or 
satisfaction upon redemption of any redeemable 
security in accordance with its terms for more than 
seven days after the tender of such security to the 
company or its agent designated for that purpose for 
redemption except in certain prescribed 
circumstances. 


Section 27(d) of the Act makes it unlawful for any 
registered investment company issuing periodic 
payment plan certificates, or for any depositor of or 
underwriter for such company, to sell any such cer- 
tificate unless the certificate provides that the 
holder thereof may surrender the certificate at any 
time within the first eighteen months after the issu- 
ance of the certificate and receive in payment there- 
of, in cash, the sum of (1) the value of his 
account, and (2) an amount, from such underwriter 
or depositor, equal to that part of the excess paid for 
sales loading which is over 15 per centum of the 
gross payments made by the certificate holder. 


Applicants request exemptions from the provisions 
of Section 22(e), 27(c)(1) and 27(d) of the Act to the 
extent necessary to permit compliance with Section 
51.358 as it pertains to redemption values under 
Contracts issued to participants in the Program sub- 
sequent to the date of such exemptive order. 


Applicants assert that if such exemptions are not 
granted, persons participating in the Program effec- 
tively will be denied an opportunity to select as a 
funding medium for their retirement benefits one of 
two funding media (the other being fixed annuity 
contracts) specifically provided in the Texas statute 
for such purpose. Additionally, participants will be 
unable to obtain the state’s matching contributions 
for the purchase of an equity-based retirement veh- 
icle. In this respect, the Attorney General’s opinion 
indicated that these matching contributions will 
encourage participation in the retirement plan but 
that unrestricted withdrawals prior to retirement 
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might be detrimental to an effective retirement veh- 
icle. In view of the foregoing, Applicants assert that 
the Commission should grant the requested exemp- 
tions because: (1) the limited restriction on redemp- 
tion would be voluntarily assumed by participants, 
i.e., eligible employees are not required to partici- 
pate in the Program; (2) the restrictions were not 
formulated by nor suggested by Applicants; and (3) 
prticipants’ relinquishment of the full right of 
redemption is a reasonable requirement in 
exchange for the benefits bestowed by the match- 
ing contributions of the state of Texas. 


Applicants will ensure that appropriate disclosure is 
made to persons who consider participation in the 
Program, informing them of the restriction on the 
availability of redemption values under Contracts to 
be issued to them. This disclosure will take the form 
of an appropriate reference in each prospectus to 
the restrictions on redmeption of these Contracts, 
as well as requiring each participant, asa part of the 
determination that the sale of these Contracts is 
suitable for that participant, to sign a statement 
indicating that he/she is aware that these restric- 
tions will be placed on his/her Contract when it is 
issued. In addition, Nationwide will review all sales 
literature that is to be used in conjunction with the 
sales of these contracts for the existence of material 
representations that are inconsistent with the re- 
strictions to be placed on these contracts and will 
instruct the salespeople involved in soliciting in this 
market specifically to bring this restriction to the 
attention of the potential participants. 


Section 6(c) authorizes the Commission to exempt 
any person, security, or transaction, or any class or 
classes of persons, securities or transactions, from 
any provision or provisions of the Act and the rules 
thereunder, if and to the extent that such exemption 
is necessary or appropriate in the public interest 
and consistent with the protection of investors and 
the purposes fairly intended by the policy and provi- 
sions of the Act. 


NOTICE IS FURTHER GIVEN that any interested per- 
son may, not later than December 24, 1979 at 5:30 
p.m., submit to the Commission in writing a request 
for a hearing on the matter accompanied by a state- 
ment as to the nature of his interest, the reasons for 
such request, and the issues, if any, of fact or law 
proposed to be controverted, or he may request that 
he be notified if the Commission shall order a hear- 
ing thereon. Any such communication should be 
addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of 
such request shall be served personally or by mail 
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upon Applicants at the address stated above. Proof 
of such service (by affidavit or, in the case of an 
attorney-at-law, by certificate) shall be filed con- 
temporaneously with the request. As provided by 
Rule 0-5 of the Rules and Regulations promulgated 
under the act, an order disposing of the application 
herein will be issued as of course following said 
date unless the Commission thereafter orders a 
hearing upon request or upon the Commission‘s 
own motion. Persons who request a hearing, or 
advice as to whether a hearing is ordered, will re- 
ceive any notices and orders issued in this matter, 
including the date of the hearing (if ordered) and any 
postponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10957/November 29, 1979 


In the Matter of 


SCOTT PAPER INTERNATIONAL 
Scott Plaza 
Philadelphia, Pennsylvania 19113 


(812-4519) 


NOTICE OF APPLICATION PURSUANT TO SECTION 
6(c) FOR ORDER OF EXEMPTION FROM ALL PRO- 
VISIONS OF THE ACT 


NOTICE IS HEREBY GIVEN that Scott Paper Interna- 
tional, Inc. (the ‘“‘Applicant’’), a wholly-owned subsi- 
diary of Scott Paper Company (‘‘Scott’’), has filed an 
application on August 14, 1979, and an amendment 
thereto on November 20, 1979, pursuant to Section 
6(c) of the Investment Company Act of 1940 (the 
“Act’’), for an order exempting Applicant from all 
provisions of the Act. All interested persons are 
referred to the application on file with the Commis- 
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sion for a statement of the representations con- 
tained therein, which are summarized below. 


The Applicant was organized under the laws of 
Pennsylvania. All the capital stock that has been 
issued by the Applicant has been issued to and 
purchased by Scott for $250,000. The Applicant 
represents that its primary purposes are: providing 
unified management of the international assets, 
primarily shares in foreign affiliates and contracts 
with those affiliates, that are being transferred to 
the Applicant by Scott and that may be acquired in 
the future; technical, marketing, and other manage- 
ment assistance to such affiliates; and financial 
assistance to such affiliates and to Scott. 


Scott is incorporated under the laws of Pennsyl- 
vania, and its principal executive office is in Phila- 
delphia, Pennsylvania. It is a publicly held company 
which has issued a class of securities that has been 
registered under Section 12 of the Securities Ex- 
change Act of 1934, and it is subject to the rules of 
the New York Stock Exchange. The application 
states that Scott is not an investment company as 
that term is defined in Section 3(a) of the Act. The 
principal businesses of Scott include the 
manufacture and marketing of consumer and 
commercial sanitary paper products and the manu- 
facturing and marketing of printing, publishing, 
converting, and specialty papers. The Applicant re- 
presents that its assets are expected eventually to 
include shares in substantially all of approximately 
32 affiliates in 23 countries, including the United 
States. The Applicant asserts that none of these 
companies is an investment company within the 
meaning of the Act. The Applicant states its assets 
will also include various patent, trademark, and 
other intellectual property rights giving rise to 
royalty and technical assistance fees from foreign 
sources. In addition, Scott will transfer to the Appli- 
cant Scott’s ownership interest in Discott Il, Inc., a 
commission agent for some of Scott's export sales 
qualified as a Domestic International Sales 
Corporation. Scott’s branch operation in Canada 
may be transferred to Applicant. The application 
indicates that these assets encompass most of 
Scott’s investments and operations generating 
foreign earnings. 


The Applicant states that it provides centralized 
planning and management of its international 
assets and management assistance to its inter- 
national affiliates. This assistance includes or will 
include providing technical and marketing expertise 
to meet the needs of individual affiliates; providing 
rights to use patents, trademarks, and other 
intellectual property under agreements with the af- 
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fillates; and managing foreign exchange hedging 
and currency netting programs and short-term 
investments in foreign money markets. The Appli- 
cant’s current and anticipated activities also in- 
clude the provision of financial assistance to Scott 
and to foreign affiliates of the Applicant and of 
Scott. The Applicant currently contemplates that it 
will lend to Scott the largest portion of the Appli- 
cant’s borrowings, which are described below. 


The Applicant represents that it has borrowed 
$100,000,000 under an arrangement with the 
Royal Bank of Canada (the “‘Bank”’). In order to 
satisfy certain Canadian tax requirements that 
allowed the Applicant to obtain this financing on 
attractive terms, the financing took the form of an 
issue of preferred stock to the Bank by a Canadian 
company, Owikeno Finance, Ltd. (‘‘Owikeno 
Finance’’), all of the common shares of which are 
wholly owned by Scott; a similar preferred stock 
issue in like amount to Owikeno Finance by a 
Liberian company, Scott Finance Liberia, Ltd. 
(SFL), the common stock of which is wholly 
owned by the Applicant; and a loan to the Applicant 
of a like amount by SFL. 


The application indicates that all of the securities 
issued under these arrangements, including the 
Owikeno Finance preferred shares issued to the 
Bank, are registered with the issuer and legended to 
preclude any public distribution and any transfer 
within the United States, its territories or pos- 
sessions, or to citizens, nationals, or residents 
thereof. The persons receiving securities were re- 
quired to covenant that they will not dispose of them 
in any manner contrary to these restrictions. The 
application indicates that Owikeno Finance and SFL 
were organized as financing affiliates to effect the 
Canadian financing described above. The 
application states that neither company has en- 
gaged in any other activity, and there is no present 
plan for either company to engage in any other 
activity. 


The Applicant represents that the preferred shares 
issued by Owikeno Finance to the Bank in effect are 
guaranteed, with regard to both purchase price and 
dividends, by Scott. In satisfaction of that part of the 
purchase price equal to the issue price per share, 
Scott may issue to the Bank a subordinated pro- 
missory note of Scott or cause to be issued to the 
Bank such a note of a wholly-owned subsidiary 
guaranteed by Scott. The Applicant and Scott 
entered into an agreement that any such note will 
be issued by the Applicant and that Applicant will 
hold Scott harmless in connection therewith. The 
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Applicant represents that any such note will be 
restricted as to transfer to the same extent as the 
preferred shares that it replaced. 


The Applicant states that if it makes the loans from 
the Canadian financing transaction described 
above, it may constitute an investment company 
subject to the provisions of the Act in the absence of 
an order exempting it from the provisions of the Act 
or the availability of an exemption under a__rule of 
general application. The Applicant’s investment 
securities (consisting of its loans to Scott and 
minority-owned international affiliates and its 
equity securities in the latter) may constitute more 
than 40% of the value of its total assets. In addition, 
the Applicant's outstanding securities are owned by 
two parties, Scott and SFL, thereby precluding 
exemption under Sectoin 3(b)(3) of the Act. Ac- 
cordingly, the Applicant requests that the 
Commission issue an order, pursuant to Section 
6(c) of the Act, exempting Applicant from the Acton 
the ground that such an exemption is in the public 
interest. 


Section 6(c) of the Act authorizes the Commission to 
exempt any person, security, or transaction, or any 
class or classes of persons, securities or transac- 
tions from any provisions of the Act and the rules 
and regulations thereunder if and to the extent that 
such exemption is necessary or appropriate in the 
public interest and consistent with the protection of 
investors and the purposes fairly intended by the 
policy and provisions of the Act. 


The Applicant contends that it should be exempted 
from the Act for, inter alia, the following reasons: (1) 
the Canadian financing arrangements in which the 
Applicant participated indirectly did not constitute 
or involve any public offering of securities by the 
Applicant or others in the United States, and there 
are no plans for any such future public offering of 
securities by or through the Applicant; (2) the Appli- 
cant’s ownership and capital structure and the 
terms of the Canadian financing arrangement are 
such as to make it reasonably certain that no 
securities of the Applicant will be held by the United 
States investing public at any future time; (3) the 
Applicant's ownership and capital structure and the 
terms of the Canadian financing arrangement and 
any future financing arrangements are such as to 
make it reasonably certain that no securities of the 
Applicant, apart from Applicant's common stock 
owned by Scott, will be owned by any United States 
national or resident; (4) the Applicant's security 
holders will have the benefit of the information 
made generally available to the public by Scott as 
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required by the Securities Exchange Act of 1934 
and the rules of the New York Stock Exchange; (5) 
the Applicant's activities will be limited to the man- 
agement of its foreign and domestic assets and the 
provision of management and financial assistance 
to affiliated companies, and financial assistance to 
Scott, and the Applicant will not deal or trade in 
securities except to the extent that buying or selling 
forward exchange contracts or entering into parallel 
loans (both of which are to be used in the ongoing 
business operations of the Applicant) are 
considered to be dealing or trading in securities; and 
(6) the Canadian financing arrangements will assist 
in improving the balance of payments position of the 
United States by providing capital funds from 
outside the United States for domestic use. 


The Applicant seriously questions whether it was 
the intention of Congress in enacting Section 3(b)(3) 
to require investment company classification for a 
corporation such as the Applicant. The Applicant is 
a member of an affiliated group of companies (the 
Applicant, SFL and Owikeno Finance), all of the 
securities of which, except for preferred shares of 
one affiliate privately placed with a foreign bank (the 
Bank) and not available for sale to the investing 
public or to United States nationals or residents, are 
held by a company (Scott) which is not itself an 
investment company. The only security-holder 
outside the affiliated group, the Bank, will, because 
of Scott's effective guarantee, be subject to minimal 
risks in connection with the Canadian financing ar- 
rangements and thus will not require the protection 
of the Act. 


The Applicant further argues that although since 
the expiration of the Interest Equalization Tax no 
corporation, including the Applicant, can satisfy all 
of the requirements of Rule 6c-1, which exempts 
finance subsidiaries of domestic companies from 
the Act under certain conditions, and although the 
Applicant's function as an operating company and 
the size of its intended domestic loan to Scott create 
certain other variations from the literal terms of 
Rule 6c-1, the Applicant is in full compliance with 
the basic policies underlying Rule 6c-1. and thus 
should be exempted from all provisions of the Act by 
analogy to that rule. 


The Applicant has agreed that an order exempting 
the Applicant from the Act may be issued subject to 
the conditions: 


(1) Applicant will comply with all the re- 
quirements of subparagraphs (1) - (3), (4) 
(except to the extent that foreign 
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branches of United States banks are 
considered to be nationals o residents of 
the United States), (5), and (8) (except to 
the extent that entering into parallel 
loans or buying and selling forward ex- 
change contracts are considered to be 
dealing or trading in securities) of para- 
graph (b) of Rule 6c-1; 


(2) at least 90 per cent of the assets of 
the Applicant, exclusive of United States 
Government securities, cash items (in- 
cluding bank certificates of deposit), and 
short-term investments in foreign gov- 
ernment paper, commercial paper, 
banker’s acceptances of domestic and 
foreign banks, state and municipal 
general obligations, revenue bonds, and 
notes, will be invested in or loaned to its 
parent company, Scott, or to companies 
at least ten percent of the equity securi- 
ties of which are or at the completion of 
the investment will be, owned, directly or 
indirectly, by Scott or will be invested in 
assets utilized in the Applicant's function 
as an operating company (/.e., various 
patent, trademark, and other intellectual 
property rights and technical assistance 
contracts, the branch operation in 
Canada, forward exchange contracts, 
parallel loans, and tangible personal 
property and real estate interests utilized 
by the Applicant in its operation); and any 
assets of the Applicant not so invested 
will only be invested in or loaned to 
companies which are customers or sup- 
pliers of Scott or a subsidiary of Scott; 
and any of the assets invested in or 
loaned to investment companies will only 
be invested in or loaned to SFL or to 
investment companies which are wholly- 
owned subsidiaries of Scott; and 


(3) that unless and until a taxis enacted 
providing a deterrent to the purchase of 
the Applicant’s securities by United 
States persons comparable to that 
provided by the Interest Equalization Tax, 
the Applicant will not issue any 
securities other than (a) common stock 
issued to Scott, (b) debt securities issued 
to SFL as part of the Canadian financing 
arrangements described in the 
application, (c) a promissory note guar- 
anteed by Scott issued to the Bank upon 
put of the preferred stock of Owikeno 
Finance as described in the application, 
and (d) other debt securities, guaranteed 
by Scott and publicly sold abroad, 
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issued to foreign purchasers not exceed- 
ing $50,000,000 (excluding the 
Canadian financing described in the 
application) under arrangements, in- 
cluding legends restricting transfers 
within the United States or its territories 
or possessions or to citizens, nationals, 
or residents thereof and covenants with 
purchasers or underwriters, precluding 
transfers contrary to these restrictions, 
without a further order of the 
Commission; provided, however, that in 
the event that the Applicant becomes 
exempt from each and every provision of 
the Act or the Commission adopts, 
amends, or interprets a Rule under the 
Act which would exempt the Applicant 
from each and every provision of the Act, 
nothing contained in this order or the 
conditions to which it is subject, shall 
preclude the Applicant from being 
exempt from the Act by virtue solely of 
the applicability of said Rule or 
interpretation. 


NOTICE IS FURTHER GIVEN that any interested per- 
son may, not later than December 24, 1979 at 5:30 
p.m., submit to the Commission in writing a request 
for a hearing on the matter accompanied by a state- 
ment as to the nature of his interest, the reasons for 
such request, and the issues, if any, of fact or law 
proposed to be controverted, or he may request that 
he be notified if the Commission shall order a hear- 
ing thereon. Any such communication should be 
addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of 
such request shall be served personally or by mail 
upon Applicant at the address stated above. Proof of 
such service (by affidavit or, in the case of an 
attorney-at-law, by certificate) shall be filed con- 
temporaneously with the request. As provided by 
Rule O-5 of the Rules and Regulations promulgated 
under the act, an order disposing of the application 
herein will be issued as of course following said 
date unless the Commission thereafter orders a 
hearing upon request or upon the Commission's 
own motion. Persons who request a hearing, or 
advice as to whether a hearing is ordered, will re- 
ceive any notices and orders issued in this matter, 
including the date of the hearing (if ordered) and any 
postponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT ADVISERS ACT OF 
1940 





INVESTMENT ADVISERS ACT OF 1940 
Release No. 707/November 28, 1979 


In the Matter of 


BOSTON HAMBRO CORP. 
One Boston Place 
Boston, Massachusetts 02110 


(803-15) 


ORDER PURSUANT TO SECTION 206A OF THE ACT 
EXEMPTING ADVISER FROM PROVISIONS OF 
SECTION 205(1) OF THE ACT AND RULE 204-2 (b) 
and (c) THEREUNDER 


Boston Hambro Corp. (‘Applicant’), which intends 
to register with the Commission as an investment 
adviser under the Investment Advisers Act of 1940 
(‘‘Act’’), filed an application on January 19, 1979, 
and an amendment thereto on September 5, 1979, 
pursuant to Section 206A of the Act. The applica- 
tion seeks an order (1) exempting Applicant's advi- 
sory fee arrangements with a small business 
investment company (‘“SBIC’’) limited partnership 
from the prohibition of Section 205(1) of the Act to 
permit it to be compensated on the basis of a share 
of the profits of the SBIC, and (2) exempting it from 
the recordkeeping requirements of Rule 204-2(b) 
and (c) promulgated under the Act, to the extent 
those provisions would require separate records to 
be maintained for each limited partner in the SBIC. 


On November 2, 1979, a notice was issued of the 
filing of said application (Investment Advisers Act 
Release No. 10929). The notice gave interested per- 
sons an opportunity to request a hearing and stated 
that an order disposing of the application would be 
issued as of course unless a hearing should be 
ordered. No request for a hearing has been filed, 
and the Commission has not ordered a hearing. 


The matter having been considered, it is found that 
the granting of the application is appropriate in the 
public interest and consistent with the protection of 
investors and the purposes fairly intended by the 
policy and provisions of the Act. Accordingly, 
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IT IS ORDERED, pursuant to Section 206A of the 
Act, that the Application for exemption from Section 
205(1) of the Act and Rule 204-2(b) and (c) there- 
under, to the extent requested and subject to the 
undertakings set forth in the application, be, and 
hereby is, granted, effective forthwith. 


By the Commission. 


George A. Fitzsimmons 
Secretary 








LITIGATION 





Litigation Release No. 8931/November 23, 1979 


William D. Goldsberry, Regional Administrator of the 
Commission's Chicago Regional Office, announced 
that on November 16, 1979, Judge June Green of the 
U.S. District Court for the District of Columbia, 
entered a Judgment and Final Order in connection 
with a Commission suit against A-T-O Inc. 


The Commission’s Complaint had charged that 
during the period between 1968 through early 1975 
the defendant had made approximately $1.2 million in 
payments to various individuals, usually the owner or 
an employee of a foreign business organization, in an 
effort to obtain or retain business. The Commission’s 
Complaint charged that these payments should have 
been disclosed in periodic reports required to be filed 
with the Commission. 


Under the terms of the settlement, which was 
entered into by A-T-O Inc. without admitting or 
denying the allegations of the Commission’s 
Complaint and without the entry by the Court of any 
findings with respect to whether A-T-O Inc. had 
committed violations of the federal securities laws as 
alleged in the Commission’s Complaint, A-T-O Inc. 
agreed to the entry by the Court of an Order directing 
it, in the future, to file with the Commission, annual, 
periodic and other reports which are not materially 
false and misleading. 
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In connection with the settlement, A-T-O Inc. has 
filed a report with the Commission describing the 
results of an investigation conducted by its Audit 
Committee into certain payments and practices which 
were the subject of the Commission’s Complaint. 


A-T-O Inc. has also granted to the Commission and 
its staff access to all materials gathered during the 
course of the internal investigation conducted by its 
Audit Committee. 


(For additional information see Litigation Release No. 
8044) 





Litigation Release No. 8932/November 26, 1979 


SECURITIES AND EXCHANGE COMMISSION v. 
GULF & WESTERN INDUSTRIES INC., ET AL. 
(United States District Court for the District of 
Columbia) Civil Action No. 79- 


The Securities and Exchange Commission (‘’Commis- 
sion’’) today announced the filing of a civil action for 
injunctive and other relief in the United States District 
Court for the District of Columbia against Gulf + 
Western Industries, Inc., (“G + W” or “‘the 
Company”), Charles G. Bluhdorn (‘‘Bluhdorn’’), G + 
W's Chief Executive Officer and the Chairman of its 
Board of Directors, and Don F. Gaston (’’Gaston’’), G 
+ W's Executive Vice President, alleging violations of 
the anti-fraud, anti-manipulation, reporting and proxy 
provisions of the federal securities laws. 


The Commission’s Complaint alleges that, during the 
period from 1968 to date, G + W, Bluhdorn and 
Gaston, directly and indirectly, engaged in courses of 
conduct including the activities as set forth below 
with respect to material transactions, activities and 
events of the Company. As part of these courses of 
conduct, the defendants engaged in improper 
financial reporting and made false and misleading 
disclosures and omitted to disclose material 
information concerning G + W’s_ business 
operations, financial condition and management 
activities in filings with the Commission and 
documents disseminated to shareholders. 


Set forth below is a summary of certain of the 
significant allegations in the Commission’s Complaint. 
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Dominican Republic Transactions 


G + W derived approximately $64 million in profits 
by effecting short sales and other transactions in the 
sugar futures market during its fiscal year ended July 
31, 1975. Bluhdorn put at risk substantial amounts of 
G + W's assets in these transactions without the 
prior knowledge or authorization of G + W’s Board 
of Directors. G + W failed to disclose the full facts 
and circumstances surrounding the reporting by the 
Company of $25.8 million of the profits as income 
during that year, and the setting up on its books of a 
$19 million liability to the Dominican Republic. 


G + W also failed to disclose, in any filings with the 
Commission or communications with shareholders, 
any information regarding its transactions in the 
sugar futures market, including the manner in which 
the company accounted for such transactions on its 
books and records and any obligations, liabilities or 
contingent risks as a result of the activities and 
events relating to the Dominican Republic. 


During the period from 1971 to 1977, through a series 
of transactions, G + W transferred amounts ranging 
from $11 million to $50 million to the Dominican 
Republic shortly before the close of each calendar 
year in order to artificially inflate the amount of U.S. 
dollar reserves on the year-end financial statements 
of the Dominican Republic’s Central Bank. G + W's 
filings failed to disclose these transactions or the fact 
that in return for these year-end transfers, G + W 
was permitted to remit, usually in January of the 
succeeding year, certain of its earnings in the 
Dominican Republic. 


Commonwealth United Transaction 


In June 1969, Paramount Pictures Corporation, a 
wholly-owned subsidiary of G + W, entered into an 
agreement with Commonwealth United Corporation 
(“CUC’’) pursuant to which Paramount transferred to 
CUC cash and rights to the proceeds of the movie 
“Darling Lili’ in return for $31,200,000 in CUC 
debentures and a $10,000,000 promissory note. By 
June of 1970, CUC was in extreme financial difficulty 
and, as a result, G + W’s investment in the CUC 
debentures was permanently impaired and should 
have been written down. Although the debentures 
had a market value approximating 1% of their face 
amount, G + W improperly continued to carry the 
debentures at cost. In order to avoid writing down its 
investment in the debentures, G + W entered into 
three transactions in which the debentures and 
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certain other assets were exchanged for a combi- 
nation of land, cash and/or other securities. G + W 
then improperly recorded the land and/or securities 
received at a value which equalled the carrying value 
of the consideration exchanged, including the CUC 
debentures, at face value, thereby improperly 
avoiding the recordation of a loss upon disposition of 
the debentures. 


Marathon Studio Facilities, Inc. 


In 1970, G + W entered into negotiations to sell to 
SGI International, which was controlled by Michele 
Sindona, a 50% interest in certain studio properties 
of its Paramount subsidiary. In anticipation of this 
sale, it incorporated Marathon Studio Facilities, Inc. 
(‘Marathon’) as a subsidiary of Paramount. Through 
a series of intra-company transactions, the studio 
properties were transferred to Marathon and an intra- 
company gain of approximately $15,000,000 was 
recorded. This intra-company gain, would normally 
have been eliminated upon consolidation for financial 
reporting purposes. In June 1970, however, G + W 
sold 50% of Marathon’s shares to SGI International, 
and one month later transferred an additional 20% of 
Marathon’s shares to the Gulf + Western Founda- 
tion. Thereafter, G + W reported its investment in 
Marathon on a non-consolidated basis, thereby 
improperly recognizing the approximately $15,000,000 
in gains resulting from these transactions and over- 
stating its 1970 fiscal year earnings by a like amount. 


Resorts International 


In 1973, G + W held unregistered shares of Resorts 
International, Inc. common stock with a market value 
of approximately $460,000 but a carrying value of 
approximately $6 million. In September 1973, G + W 
sold these shares back to Resorts International in 
exchange for certain land located in the Bahamas. 
G + W improperly recorded the value of the 
Bahamian land at the carrying value of the Resorts 
International securities exchanged, or approximately 
$6 million, despite the fact that the actual value of the 
land did not exceed the much lower market value of 
the securities. As a result of this improper recording 
of the transaction, G + W avoided the recognition of 
a loss upon disposition of the Resorts International 
securities. 


ACONA Transactions 


In December 1971, the Associates Corporation of 
North America (““ACONA”), a wholly-owned sub- 


Volume 18, No. 17, December 11, 1979 





sidiary of G + W transferred to G + W securities, 
which it had previously received from G + W, witha 
carrying value of approximately $34,500,000, but a 
market value of only approximately $22,800,000. 
ACONA, which is not consolidated with G + W for 
financial reporting purposes, received in exchange 
$22,800,000 in cash. ACONA thus experienced a 
$11,700,000 loss in this transaction. Instead of recog- 
nizing this loss, ACONA improperly reported the loss 
as a ‘‘dividend’’ to G + W thereby overstating its 
1971 income by approximately 25%. 


In another transaction, ACONA transferred to G + 
W its entire holdings of the securities of the FBT 
Bancorp of Indiana Inc., a wholly-owned subsidiary 
of ACONA. In exchange, G + W transferred to 
ACONA an $8,400,000 note and $10,100,000 in cash. 
G + W caused ACONA to improperly record the 
transfer of securities to G + W as a dividend and to 
improperly record the transfers of the note and cash 
from G + W as capital contributions. G + W failed 
to disclose the relationship between the purported 
dividend and capital contributions and also failed to 
disclose the possible tax liability resulting from this 
transaction. 


Weatherby Nasco Transaction 


In 1969, G + W’s Amron Division entered into the 
sporting ammunitions market. By early 1972, after its 
sporting ammunition business proved to be unprofit- 
able, G + W decided to sell the assets of the Amron 
Division. G + W improperly failed at this time to 
write off the approximately $7,000,000 of start-up 
costs for the sporting ammunition business which it 
had previously capitalized. Instead, it formed the 
Amron Corporation to hold the bulk of the Amron 
Division’s assets and then sold its interest in Amron 
to Weatherby-Nasco Inc. in exchange for common 
and preferred shares of Weatherby Nasco and certain 
other consideration. G + W then improperly 
recorded the consideration received in this trans- 
action at a value equal to the prior carrying value of 
the Amron shares on G + W's books, thereby con- 
tinuing to avoid a loss of approximately $7,000,000. 
In connection with this transaction, G + W filed a 
Schedule 13D with the Commission stating that it 
held the Weatherby Nasco shares for investment pur- 
poses and not for the purpose of acquiring control. 
This filing was never amended to reflect the fact that 
soon after the transaction, G + W embarked on 
unsuccessful attempts to gain control of Weatherby 
Nasco. 
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APS Inc. 


In late 1971, APS Inc., a subsidiary of G + W, 
reached agreement on the purchase of four 
commonly owned Puerto Rican auto parts distri- 
bution companies and the Newport Supply Co., a 
distributor of marine hardware and accessories. The 
owners of these companies agreed to accept in 
exchange APS shares, the number of which was to 
be based on the average price of APS stock during 
specified pricing periods. In order to reduce the 
number of APS shares that would have to be 
exchanged, G + W, Bluhdorn, and Gaston under- 
took to influence the market price of APS by pur- 
chasing and/or inducing others to purchase APS 
stock. 


Pension Fund 


G + W, through Bluhdorn and Gaston, utilized 
assets of the G + W Pension Fund to effect 
transactions resulting in substantial losses to the 
Fund, that were for the benefit of G + W or its 
officers rather than of the Fund. These transactions 
included the purchase in 1970 of G + W’s 
commercial paper which the Company was having 
difficulty selling; the purchase of stock in the Summit 
Group and another company in return for which the 
President of the Summit Group caused a fund under 
his control to purchase G + W commercial paper; 
and the purchase of a large block of Bohack 
Corporation common stock that was overhanging the 
market and was thereby likely to cause a decline in 
the price of Bohack shares of which Bluhdorn and 
Gaston owned substantial quantities. 


Management Benefits 


Bluhdorn, Gaston and other officers of G + W 
received undisclosed benefits in addition to their 
stated remuneration including reimbursement from 
G + W for expenditures without submitting docu- 
mentation adequate to determine whether such 
expenditures were business related; use of G + W 
employees for personal tax, legal and financial 
services; use of G + W property including corporate 
airplanes and limousines for personal purposes; loans 
from several lending institutions which had or desired 
to have a business relationship with G + W on the 
basis of promises to place and/or maintain a specified 
level of funds belonging to G + W in depository 
accounts at these lending institutions. 
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Other Activities 


In other transactions, G + W improperly failed to 
record a loss in its 1974 fiscal year on its holdings of 
Franklin New York Corporation’s common stock, the 
value of which was, by that time, permanently 
impaired; G + W transferred shares of the Polly 
Bergen Company to the Gulf + Western Foundation 
to improperly avoid reporting losses of Polly Bergen 
on a consolidated basis, and then, when G + W 
decided to undo the transaction, it stated falsely, in 
filings with the Commission, that the transfer had 
never been accepted by the Foundation; G + W 
partially avoided recognition of a loss on the 
disposition of Grumman Corporation stock by over- 
valuing an aircraft received in exchange for the stock, 
such overvaluation being based on the value of 
consideration received in a subsequent non-arms- 
length sale of the aircraft to a subsidiary; and G + W 
caused Athena Communications Corporation to fail 
to disclose the full extent of its financial difficulties. 


Failure to Disclose Material Facts in Periodic Reports, 
Registration and Proxy Statements 


During the period from 1969 to date, G + W filed 
annual and other periodic reports, registration state- 
ments, proxy statements and solicitation material 
with the Commission which included false and mis- 
leading statements or failed to disclose certain 
material facts concerning the foregoing transactions. 


Requested Injunctive and Other Equitable Relief 


The Commission’s Complaint requests the Court to 
enjoin G + W, Bluhdorn, and Gaston from violating 
the anti-fraud, reporting and proxy provisions of the 
federal securities laws. The Complaint further 
requests the Court to grant additional equitable relief, 
including the appointment of a review person to 
further investigate certain matters, appropriate 
accountings and orders of restitution or disgorge- 
ment, the amendment or correction of prior filings 
with the Commission, and the establishment of 
appropriate accounting and auditing procedures and 
procedures for monitoring the company’s operations 
on a continuing basis. 
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SEC v. LONE STAR PETROLEUM, INC., and TYRUS 
REX MULKEY (N.D. TX) (CA No. CA-4-79 270) 


Michael J. Stewart, Administrator of the Fort Worth 
Regional Office, Richard D. Latham, Texas Securities 
Commissioner, and Melvin Whitaker, District 
Attorney, Anderson County, Texas, jointly an- 
nounced that an Anderson County, Texas, Grand 
Jury on November 19, 1979, returned two indict- 
ments naming Tyrus Rex Mulkey and Taylor Leroy 
Smith, Jr., and two indictments naming Tyrus Rex 
Mulkey, Taylor Leroy Smith, Jr., and Steven L. 
Burton, all of Dallas, Texas. The four indictments 
allege violations of the Texas Securities Act and are 
based on the sales of interests in oil and gas wells 
drilled by Lone Star Petroleum, Inc. to Anderson 
County residents. 


The indictments allege, among other things, that 
Mulkey, Smith and Burton sold interests in oil and 
gas wells to investors by means of fraudulent 
representations of material facts. The indictments 
further allege that Mulkey, Smith and Burton 
committed fraud by intentionally failing to disclose 
certain material facts to the investors. In addition, the 
indictments also allege that all three parties sold 
securities to the Anderson County residents in 
violation of the registration and licensing provisions 
of the Texas Securities Act. 


Lone Star Petroleum, Inc., was headquartered in 
Dallas, Texas. Mulkey was president and principal 
stockholder of the corporation while Smith and 
Burton were employed as salesmen. Lone Star 
collected an estimated $3.2 million from investors to 
drill 19 wells over a period of three years. On July 13, 
1979, a complaint was filed against Lone Star 
Petroleum and Mulkey in the United States District 
Court, in Fort Worth, alleging violations of the regis- 
tration and antifraud provisions of the Securities Act 
of 1933 and the Securities Exchange Act of 1934. At 
that time, Mulkey and Lone Star consented to the 
entry of a permanent injunction and the appointment 
of a receiver to manage and preserve corporate 
assets. 


Fraud in the sale of securities, the sale of 
unregistered securities, and the sale of securities by 
unlicensed dealers and salesmen are felonies, each 
punishable by a fine of up to $5,000 or imprisonment 
in the State Penitentiary for up to ten years, or both. 
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The case was submitted to the Anderson County 
Grand Jury after an investigation by the Anderson 
County District Attorney and the Texas State 
Securities Board following a referral of the files by the 
Forth Worth Regional Office. 


For further information, see Litigation Release No. 
8826. 
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SECURITIES AND EXCHANGE COMMISSION v. 
GENERAL RESOURCES CORPORATION, ET Al. 
(United States District Court for the Northern District 
of Georgia) Civil Action No. 79-2026A 


Jule B. Greene, Administrator of the Atlanta Regional 
Office of the Securities and Exchange Commission, 
announced the filing of a complaint in the United 
States District Court for the Northern District of 
Georgia, at Atlanta, on October 31, 1979, seeking 
preliminary and permanent injunctions and other 
relief against defendants General Resources Corpora- 
tion, General Holding Corporation, Atla National 
Investments Corporation, Pilgrim Corporation, Tide- 
water Group, Inc., Interstate Credit Corporation, 
General Hardwoods Corporation, Xacron Coal 
Corporation, W. Bennett Collett, William B. Rogers, 
and Roy E. Stephens, all of Atlanta, Georgia; Robert 
H. Eichholtz, of Indianapolis, Indiana; Alton Hopkins, 
Sr., of New Bern, North Carolina; and R. North 
Lewis, of West End, North Carolina. All of the 
corporate defendants are affiliated. The individual 
defendants are either officers and/or directors of one 
or more of the corporate defendants. 


The Commission’s complaint alleges that General 
Resources, General Holding, Xacron, Atla National 
Investments, Pilgrim, Interstate Credit, General Hard- 
woods and Xacron Coal have violated the anti-fraud 
provisions of the Securities Act of 1933 and the 
Securities Exchange Act of 1934; that General 
Resources, Xacron, Atla National Investments, 
Pilgrim and Tidewater have violated the periodic 
reporting and proxy provisions of the Securities 
Exchange Act of 1934; and that Collett, Eichholtz, 
Rogers, Stephens, Hopkins and Lewis have violated 
and aided and abetted violations of the anti-fraud 
provisions of the Securities Act of 1933 and the 
Securities Exchange Act of 1934 and have aided and 
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abetted violations of the periodic reporting and proxy 
provisions of the Securities Exchange Act of 1934 in 
the course of their activities as officers and directors 
in connection with reports and registration 
statements filed with the Commission and press 
releases issued to the public. The complaint alleges 
that publicly held companies, namely, Pilgrim, Atla 
National Investments, and Tidewater were acquired 
and thereafter caused to transfer valuable assets for 
inadequate consideration; that the various publicly 
held defendant corporations were caused to enter 
into agreements and transactions contrary to their 
interests and the interests of their public share- 
holders; and that the transfers, transactions and 
agreements were not disclosed to shareholders, the 
Commission or the investing public. 


The individual defendants are also alleged to have 
sustained the operation of insolvent and nearly 
insolvent upper tier companies, through a complex 
series of intercompany transactions in which cash of 
the acquired companies was exchanged for 
mortgages, coal leases and other property of dubious 
value. 


The Complaint also seeks an accounting by Collett of 
all monies or other property received by him from 
General Resources Corporation, Xacron Corporation, 
Pilgrim Corporation, Atla National Investments 
Corporation, and Tidewater Group, Inc. 


Pursuant to consents in which they neither admit nor 
deny the allegations of the Commission’s Compiaint, 
the Honorable Orinda Evans, United States District 
Judge for the Northern District of Georgia, signed 
Orders of Permanent Injunction against General 
Resources Corporation, General Holding Corporation, 
Xacron Corporation, Atla National Investments 
Corporation, Pilgrim Corporation, Tidewater Group, 
Inc., Interstate Credit Corporation, General Hard- 
woods Corporation, Ideal Development Corporation, 
Xacron Coal Corporation, W.B. Collett, Robert H. 
Eichholtz, William B. Rogers, Alton Hopkins, Sr., and 
R. North Lewis. 


Litigation in this matter will continue concerning 
defendant Roy E. Stephens. 
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Litigation Release No. 8935/ November 29,1979 ended June 30, 1979, required to have been filed with = 


SECURITIES AND EXCHANGE COMMISSION v. 
AMCOLE ENERGY CORP. (United States District 
Court for the District of Columbia( Civil Action No. 
79-3227 


The Commission announced today that it filed in the 
United States District Court for the District of 
Columbia a civil injunctive action against Amcole 
Energy Corp. of 4825 LBJ Freeway, Dallas, Texas. 
The Commission’s Complaint alleges violations of the 
reporting provisions of the federal securities laws and 
seeks a Judgment of Permanent Injunction and Other 
Relief. 


The Complaint alleges that Amcole has failed to file 
its Annual Report on Form 10-K for its fiscal year 


the Commission by September 28, 1979 and its 
Quarterly Report on Form 10-Q for its fiscal quarter 
ended September 30, 1979 required to have been 
filed with the Commission by November 14, 1979. 
Further, the Complaint charged that Amcole, as part 
of a continuing course of violative conduct extending 
over several years, has failed to timely file certain of 
its Annual Reports and Quarterly Reports required to 
have been filed with the Commission. 


The Complaint requests that the Court order Amcole 
to file forthwith with the Commission its Annual 
Report on Form 10-K for its fiscal year ended June 
30, 1979 and its Quarterly Report on Form 10-Q for its 
fiscal quarter ended September 30, 1979. Further, the 
Commission requested that the Court enjoin Amcole 
from further violations of the reporting provisions of 
the federal securities laws. 
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